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Ordinary Meeting 
 

 Thursday, 7 April 2016 
 

held at Council Chambers, Station Street Mullumbimby 

commencing at 9.00am 
 

 

 
 

Public Access relating to items on this Agenda can be made between 9.00am and 10.30am on the day of the 
Meeting.  Requests for public access should be made to the General Manager or Mayor no later than 12.00 midday on 
the day prior to the Meeting.  
 
 
 

Ken Gainger  
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CONFLICT OF INTERESTS 
What is a ñConflict of Interestsò - A conflict of interests can be of two types: 
Pecuniary - an interest that a person has in a matter because of a reasonable likelihood or expectation of appreciable 
financial gain or loss to the person or another person with whom the person is associated.  
Non-pecuniary ï a private or personal interest that a Council official has that does not amount to a pecuniary interest as 
defined in the Local Government Act (eg. A friendship, membership of an association, society or trade union or 
involvement or interest in an activity and may include an interest of a financial nature). 
Remoteness ï a person does not have a pecuniary interest in a matter if the interest is so remote or insignificant that it 
could not reasonably be regarded as likely to influence any decision the person might make in relation to a matter or if 
the interest is of a kind specified in Section 448 of the Local Government Act. 
Who has a Pecuniary Interest? - a person has a pecuniary interest in a matter if the pecuniary interest is the interest of 
the person, or another person with whom the person is associated (see below). 
Relatives, Partners - a person is taken to have a pecuniary interest in a matter if: 
Á The personôs spouse or de facto partner or a relative of the person has a pecuniary interest in the matter, or 
Á The person, or a nominee, partners or employer of the person, is a member of a company or other body that has a 

pecuniary interest in the matter. 
N.B. ñRelativeò, in relation to a person means any of the following: 
(a) the parent, grandparent, brother, sister, uncle, aunt, nephew, niece, lineal descends or adopted child of the person 

or of the personôs spouse; 
(b) the spouse or de facto partners of the person or of a person referred to in paragraph (a)  
No Interest in the Matter - however, a person is not taken to have a pecuniary interest in a matter: 
Á If the person is unaware of the relevant pecuniary interest of the spouse, de facto partner, relative or company or 

other body, or 
Á Just because the person is a member of, or is employed by, the Council. 
Á Just because the person is a member of, or a delegate of the Council to, a company or other body that has a 

pecuniary interest in the matter provided that the person has no beneficial interest in any shares of the company or 
body. 

Disclosure and participation in meetings 

Á A Councillor or a member of a Council Committee who has a pecuniary interest in any matter with which the Council 
is concerned and who is present at a meeting of the Council or Committee at which the matter is being considered 
must disclose the nature of the interest to the meeting as soon as practicable. 

Á The Councillor or member must not be present at, or in sight of, the meeting of the Council or Committee:  
(a) at any time during which the matter is being considered or discussed by the Council or Committee, or  
(b) at any time during which the Council or Committee is voting on any question in relation to  the matter. 

No Knowledge - a person does not breach this Clause if the person did not know and could not reasonably be expected 
to have known that the matter under consideration at the meeting was a matter in which he or she had a pecuniary 
interest. 
Participation in Meetings Despite Pecuniary Interest (S 452 Act) 
A Councillor is not prevented from taking part in the consideration or discussion of, or from voting on, any of the 
matters/questions detailed in Section 452 of the Local Government Act. 
Non-pecuniary Interests - Must be disclosed in meetings. 
There are a broad range of options available for managing conflicts & the option chosen will depend on an assessment 
of the circumstances of the matter, the nature of the interest and the significance of the issue being dealt with.  Non -
pecuniary conflicts of interests must be dealt with in at least one of the following ways: 

Á It may be appropriate that no action be taken where the potential for conflict is minimal.  However, Councillors 
should consider providing an explanation of why they consider a conflict does not exist. 

Á Limit involvement if practical (eg. Participate in discussion but not in decision making or vice -versa).  Care needs to 
be taken when exercising this option. 

Á Remove the source of the conflict (eg. Relinquishing or divesting the personal interest that creates the conflict)  

Á Have no involvement by absenting yourself from and not taking part in any debate or voting on the issue as if the 
provisions in S451 of the Local Government Act apply (particularly if you have a significant non -pecuniary interest) 

RECORDING OF VOTING ON PLANNING MATTERS 
Clause 375A of the Local Government Act 1993 ï Recording of voting on planning matters 
(1) In this section, planning decision means a decision made in the exercise of a function of a council under the 

Environmental Planning and Assessment Act 1979: 
(a) including a decision relating to a development application, an environmental plann ing instrument, a 

development control plan or a development contribution plan under that Act, but 
(b) not including the making of an order under Division 2A of Part 6 of that Act. 

(2) The general manager is required to keep a register containing, for each planning decision made at a meeting of the 
council or a council committee, the names of the councillors who supported the decision and the names of any 
councillors who opposed (or are taken to have opposed) the decision. 

(3) For the purpose of maintaining the register, a division is required to be called whenever a motion for a planning 
decision is put at a meeting of the council or a council committee. 

(4) Each decision recorded in the register is to be described in the register or identified in a manner that enables the 
description to be obtained from another publicly available document, and is to include the information required by the 
regulations. 

(5) This section extends to a meeting that is closed to the public. 
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BUSINESS OF ORDINARY MEETING  

 

1.  PUBLIC ACCESS  

2. APOLOGIES 

3. REQUESTS FOR LEAVE O F ABSENCE 

4. DECLARATIONS OF INTE REST ï PECUNIARY AND NON -PECUNIARY  

5. TABLING OF PECUNIARY  INTEREST RETURNS (S450A LOCAL GOVERNMENT ACT  
1993) 

6. ADOPTION OF MINUTES FROM PREVIOUS MEETINGS 

6.1 Ordinary Meeting held on 17 March 2016  

7. RESERVATION OF ITEMS FOR DEBATE AND ORDER  OF BUSINESS 

8. MAYORAL MINUTE  

9. NOTICES OF MOTION 

9.1 Support for Mens Shed at Bangalow ................................................................................ 5 
9.2 Trial of temporary traffic calming ...................................................................................... 8  

10. PETITIONS 

10.1 Against kitchen and showers at the Girl Guides Hall, Byron Bay .................................. 10 
10.2 Against the Development Plan for Lot 101 Ewingsdale ................................................. 11  

11. SUBMISSIONS AND GRANTS  

12. DELEGATES' REPORTS   

13. STAFF REPORTS  

Corporate and Community Services 

13.1 National General Assembly of Local Government 2016 ................................................ 12  

Sustainable Environment and Economy 

13.2 PLANNING - 26.2013.2.1 - Ewingsdale Seniors Housing and Commercial Uses 
Planning Proposal ........................................................................................................... 16 

13.3 PLANNING - 26.2013.3.1 Planning Proposal for Rezoning of Land at Tallowood 
Ridge Estate, Mullumbimby ............................................................................................ 31 

13.4 PLANNING - Submissions Report on Draft LEP Amendment  26.2015.5.1 Planning 
Proposal for Short Term Rental Accommodation ........................................................... 43 

13.5 Draft Coastal Zone Management Plan Byron Bay Embayment ..................................... 53 
13.6 Report of the Planning Review Committee Meeting held on 10 March 2016 ................ 63  
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Infrastructure Services 

13.7 Potential Bulk Closure of Road Reserves Suffolk Park DP11632 to be held by 
Council as operational land for sale to adjoining landowners ........................................ 65 

13.8 Status Report - Footpath at Marine Parade, Wategos ................................................... 71 
13.9 Byron Bay Pay Parking Scheme - criteria for 6 month review ....................................... 76 
13.10 Bridge replacement prorities  ........................................................................................... 82 
13.11 Refund of Trade Waste Non Compliant Charges ........................................................... 91    

14. REPORTS OF COMMITTEES  

Corporate and Community Services 

14.1 Report of the Arakwal Memorandum of Understanding Advisory Committee Meeting 
held on 1 March 2016 ..................................................................................................... 93  

Sustainable Environment and Economy 

14.2 Report of the Heritage Advisory Committee Meeting held on 16 February 2016 .......... 97  

Infrastructure Services 

14.3 Report of the Community Infrastructure Advisory Committee Meeting held on 3 
March 2016.................................................................................................................... 101 

14.4 Report of the Transport Advisory Committee Meeting held on 10 March 2016 .......... 104 
14.5 Report of the Water, Waste and Sewer Advisory Committee Meeting held on 3 

March 2016.................................................................................................................... 107 
14.6 Report of the Belongil Catchment Advisory Committee Meeting held on 8 March 

2016............................................................................................................................... 111    

15. QUESTIONS WITH NOTICE 

15.1 Herbicide Use ................................................................................................................ 114    

 

 
 
 
Councillors are encouraged to ask questions regarding any item on the business paper to 
the appropriate Executive Manager prior to the meeting. Any suggested amendments to the 
recommendations should be provided to the Administration section prior to the meeting to 
allow the changes to be typed and presented on the overhead projector at the meeting. 
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NOTICES OF MOTION 

 
Notice of Motion No. 9.1 Support for Mens Shed at Bangalow 

 
File No: I2016/196 5 
 
    

 
I move that Council: 
 

1.  Support in principle, the initiative by Lions and others to establish and operate a 
Menôs Shed at Bangalow; and   

2.  Allocate funding of $10,000 to the Mens Shed project in Bangalow, as a s356 Donation 
to be donated in kind (by way of fees waived for example) or if not then as cash.   

  
 
 

  10 
 

Councillorôs Background Notes: 
 

On its website, the Australian Mens Shed Association (AMSA; mensshed.org) says:   

The Australian Menôs Shed Association is the peak body representing more than 930 Menôs Sheds in 15 
Australia by providing practical support, specialised services and resources.  

At the 2nd National Menôs Shed Conference in Manly, September 2007, Professor Barry Golding, a 
Menôs Shed researcher from Federation University Ballarat, stated in his key note address that ñMen 
donôt talk face to face they talk shoulder to shoulderò. This drew unanimous mutterings of 

approval from all 350 delegates and the quote became the Australian Menôs Shed Associations motto. 20 

The website goes on to say that Mens Shed is ñany community-based, non-profit, non-commercial 
organization that is accessible to all men and whose primary activity is the provision of a safe, 
friendly and healing environment where men are able to work on meaningful projects at their own 
pace in their own time in the company of other men.  A major objective is to advance the well-being 
and health of their male members and to encourage social inclusionò.   25 

As Councillors heard in Brian Mackneyôs submission to our Ordinary Meeting of 25 February, 
Bangalow has decided to host a Mens Shed and is looking for assistance to establish one on a site 
in the town.  We also received emails in February in the same vain.   

I support the project.   

Council staff have advised that Councilôs Budget Review for the September 2015 quarter included 30 
a vote of $38,000 for s356 Contributions/Donations.  This budget is yet to be allocated and could 
be considered to help fund this project.   
 
Recommended priority relative to other Delivery Plan tasks: 
 35 

Donating via the s356 system requires no more work than the consideration of Council.   
 
Definition of the project/task: 
 

Allocate $10,000 to the Mens Shed project in Bangalow.   40 
 
Source of Funds (if applicable): 
 
Signed: Cr Duncan Dey 
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Management Comments by Mark Arnold, Director Corporate and Community Services: 
(Management Comments must not include formatted recommendations ï resolution 11-979) 
 5 
Clarification of project/task: 
 
Council in regard to the Notice of Motion as currently worded needs to clarify whether it wishes to 
either:- 
 10 

1. Donate $10,000 to the Bangalow Lions Club as a cash component to use how they 
wish for the development of the Menôs Shed;  

 
OR 
 15 
2. Pay all Councilôs fees associated with the Menôs Club under Councilôs Policy ñSection 

356 Donations ï Reimbursement of Council Application Fees for Community Groupsò. 
 
Council has in its Section 356 Donation budget for 2015/2016 a total of $36,000 (Job No.2341.233) 
of unallocated moneys. 20 
 
Council receives many requests for financial assistance for community projects and up until the 
insertion of these moneys into the budget it has been unable to consider those requests. Requests  
that have been received since Council in its September Quarterly Budget Review, included the 
budget allocation of $36,000 for S356 Community Contributions and Donations, have been listed 25 
below:- 
 
¶ Federal Community Pre-school  -  -  removal of dangerous tree $5,000 

- Roof extension $8,180 + DA Fees 
 30 
¶ Mullumbimby SEED - Toilet Block $10,000 

 
¶ Shower van for the Homeless approx. $80,000 + running costs $14,000 ï requesting 

contribution from Council. 
 35 
It is proposed to submit a report to the May Ordinary meeting on these requests, to provide Council 
with a process to allow for the equitable distribution of the unallocated Section 356 Donation 
budget,  in accordance with Council Policy, óSection 356 Donations, Community Organisations, 
Other Groups and Personsò. 
 40 
It is matter for Council to consider whether it allocates funding to Mens Shed Project in Bangalow 
at this meeting or defers and includes the consideration of this request as part of the May report to 
Council. 
 
It should be noted that any community groups can apply for refund of Council fees under Council 45 
Policy ñSection 356 Donations ï Reimbursement of Council Application Fees for Community 
Groupsò.  Council has on 2015/16 allocated a budget of $2,000 (Job No. 2341.9) of which there is 
$1,058 unallocated this financial year. 
 
Comments by General Manager: 50 
 
Council staff have previously discussed with the Bangalow Lions Club possible ñin-kindò support for 
the construction of an ingress and egress to the new car park that has been developed on the 
Catholic Church land upon which the Mensô Shed has been constructed. The ingress/egress would 
involve the sacrifice of 4 Council car parking spaces at the end of the recently resealed Station 55 
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Street on-street car park. Access to the Mensô Shed car park cannot be achieved without the 
sacrifice of these car parking spaces. This ñofferò was made on the basis that the Mensô Shed car 
park would be made available for parking by the general public. The Bangalow Lions subsequently 
determined that they would construct the ingress/egress at their cost but to date they have not 
sought Councilôs approval to do so. Council approval is necessary as this construction would 5 
require a formal decision by Council to forego four on-street car parking spaces with potential on-
going revenue loss should pay parking be considered for Bangalow at some time in the future. This 
proposal is further complicated by Bangalow Lions still considering whether to lease car parking 
spaces within their car park to local business operators or alternatively commit to their new car 
park being available for use by the general public. These discussions provide some context to the 10 
Bangalow Lions Clubôs request for a financial contribution towards this project. 
 
Director responsible for task implementation: 
 
Director Corporate and Community Services 15 
 
Relationship to, priority of, and impact on other projects/tasks: 
 
This donation could be considered when Councils considers any other requests for donations in 
accordance with Councilôs Policy óSection 356 Donations ï Community Organisations, Other 20 
Groups and Personsò. 
 
Financial and Resource Implications: 
 
If Council wishes to allocate $10,000 to Bangalow Lions for the Menôs Shed project, this will 25 
decrease the unallocated funds to $26,000. 
 
Legal and Policy Implications: 
 
All Section 356 Donation moneys are considered and processed - under Council Policy ñSection 30 
356 Donations Community Organisations, Other Groups and Personsò.  
 
Requests for refund of Council fees can be considered under Council Policy ñSection 356 
Donations ï Reimbursement of Council Application Fees for Community Groupsò.   
 35 
Council Polices referred to above can be found on Councilôs web site at 
http://www.byron.nsw.gov.au/policies 

http://www.byron.nsw.gov.au/policies
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Notice of Motion No. 9.2 Trial of temporary traffic calming 
File No: I2016/230 
 
    

I move that Council consider approval of a trial of temporary traffic calming (sand bag 
chicanes) along the route of Massinger ï Paterson Street between Lawson 
Street/Lighthouse Road and Bangalow Road (along with appropriate signage). 
 5 
 

  
 

Councillorôs Background Notes: 

 10 
Community consultation with residents along Massinger and Paterson Street has highlighted 
speed issues along that route. Especially since the Massinger Street upgrade and paid parking has 
resulted in more families using this area for beach parking! Residents put forward this suggestion. 
 
Recommended priority relative to other Delivery Plan tasks: 15 
 
Along with footpath options to improve pedestrian safety. 
 
Source of Funds (if applicable): 
 20 
TBA 
 
Signed: Cr Chris Cubis  

 
Management Comments by Simon Bennett, Traffic and Transport Planner: 25 

(Management Comments must not include formatted recommendations ï resolution 11-979) 
 
Clarification of project/task: 
 
If the trial is approved, it would require implementing temporary measures to reduce traffic speed. 30 
This assumes that traffic speed is a problem. Without collection of vehicle data (speed and volume) 
this assumption can not be tested. 
 
As data was collected prior to re-constructing the street, it is therefore recommended speed and 
volume counts again be undertaken, preferably at the same sites. This can be arranged quickly 35 
(within the fortnight) and is relatively inexpensive when compared to cost of implementing traffic 
calming. 
 
Such data will then allow comparison of speed and volume data pre and post construction. The 
same sites will then be used for the same data collection to again be undertaken when the 40 
temporary measures are introduced. Without such data an assessment of the effectiveness of the 
trial will not be quantitatively possible. 
 
The data will also help justify the extent of the treatments required and assist in any budget 
scrutiny (e.g. benefit to cost) or assessment when considering if the trial warrants a permanent 45 
undertaking. Such data will also help with any advice or approvals that may be sought, for example 
to the Local Traffic Committee (LTC) at their 1 June meeting. 
 
Reporting to LTC is recommended, and therefore will occur if the trial is approved and prior to such 
measures being implemented so as to seek their advice and/or their endorsement, which if 50 
required will likely mean that the trial will need to meet RMS criteria and any applicable Australian 
standard, noting an intention of both is to improve safety (which is also a rationale of the proposal) 
and minimise risk of undertaking such actions. 
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Director responsible for task implementation: 
 
Director Infrastructure Services  
 
Relationship to, priority of, and impact on other projects/tasks: 5 
 
The proposal is tabled following the recent reconstruction of a section of Massinger Street.  
 
The works undertaken however was a maintenance project and did not include any upgrades, 
enhancements or changes to existing traffic facilities.   10 
 
Financial and Resource Implications: 
 
There is no budget for this trial at this time. 
 15 
The project for the pavement renewal of Massinger Street between Kipling Street and Carlyle 
Street has been delivered for less than the cost estimate and budget by about $181,000, but it is 
proposed to transfer these funds to the pavement renewal of Massinger Street between Kipling 
Street and Lawson Street, which is in very poor condition and needs to be reconstructed to 
complete the full pavement renewal of this street between Lawson Street and Carlyle Street. 20 
 
Therefore if Council resolve to proceed with the trial a budget will be required. 
 
While sand bags and barrier boards/signs would be an inexpensive option, it is possible they are 
not supported by the LTC, noting such measures are typically only implemented when road works 25 
or hazardous conditions exist.  
 
Therefore it is recommended the budget be provided for other possible measures (for example use 
of water filled barriers, pre-cast concrete islands, etc).  Therefore as a guide only, a budget of 
$20,000 is suggested to be made available which is expected to covers costs of all undertakings 30 
required to implement and assess the trial. 
 
Legal and Policy Implications: 
 
It is recommended that physical traffic or speed calming measures (be they temporary or 35 
permanent) conform to relevant state and national standards. This helps with consistency of 
implementing such measures, plus aim to improve safety and minimise risk. To this end LTC 
advice is recommended before the trial is undertaken.  



B YR O N  S H IR E  C O U N C IL  

PETITIONS 10.1 
 
 

Ord ina ry  M eet i ng A genda  7 A p ri l  2016  page 10 
 

PETITIONS 

 
Petition No. 10.1 Against kitchen and showers at the Girl Guides Hall, Byron Bay 
Directorate: Corporate and Community Services 
Report Author: Sarah Ford, Manager Community Development  5 
File No: I2016/126 
Theme: Community Infrastructure  

 Facilities Management 
 

At Councilôs Ordinary meeting held on 4 February 2016 the Mayor tabled a petition containing 46 10 
signatures which states: 
 

ñWe, the neighbours and local visitors to the Rec. Grounds, are against the proposal to 
put a Soup Kitchen and Toilet and Shower Facilities for the óHomelessôéò 

 15 
Comments from Director Corporate and Community Services: 

 
The petition request is noted and alternate community uses of the Girl Guides Hall located at the 
Byron Bay Recreation Ground are being assessed. Other locations and proposals for the delivery 
of homeless services are being considered. 20 
 
    

RECOMMENDATION:  

1. That the petition regarding the kitchen and showers at the Girl Guides Hall, Byron Bay 
be noted. 

 
2. That the petition be referred to the Director Corporate and Community Services. 
 

Attachments: 
 25 
1 Excerpt of Petition tabled at the Ordinary meeting 04/02/16 - Girl Guides Hall, E2016/9915   
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Petition No. 10.2 Against the Development Plan for Lot 101 Ewingsdale 
Directorate: Sustainable Environment and Economy 
Report Author: Sharyn French, Manager Environmental and Economic Planning  
File No: I2016/218 
Theme: Ecology 5 

 Development and Approvals 
 

At Councilôs Ordinary meeting held on 25 February the Mayor tabled a petition containing 147 
signatures which states: 
 10 

òWe the community want rural not urbanò 
 
 
    

 

RECOMMENDATION:  

1. That the petition regarding Development Plan for Lot 101 Ewingsdale (Lot 101 DP 
1140936) be noted. 

 
2. That the petition be referred to the Director Sustainable Environment and Economy. 

 
 15 

Attachments: 

 
1 Excerpt of Petition - Development Plan for Lot 101 Ewingsdale, E2016/15863   

  
     20 
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STAFF REPORTS - CORPORATE AND COMMUNITY SERVICES 

 
Report No. 13.1 National General Assembly of Local Government 2016 
Directorate: Corporate and Community Services 
Report Author: Mila Jones, Corporate Governance Coordinator  5 
File No: I2016/223 
Theme: Corporate Management 

 Councillor Services 
 

 10 
Summary: 
 

This report is provided in accordance with Councilôs Policy Mayor and Councillors Payment of 
Expenses and Provision of Facilities, Clause 8.4.1 ñA resolution of Council is required to authorise 
attendance of Councillors at éb) Australian Local Government Association National General 15 
Assembly as a voting delegate.ò 
 
Council has received notification that the National General Assembly of Local Government will be 
held from 19 to 22 June 2016 in Canberra. The Call for Motions Discussion Paper requires that 
motions from Councillors are to be lodged with ALGA no later than 11.59pm on Friday 22 April 20 
2016. 
 
    

 
RECOMMENDATION:  

1. That Council authorise the following Councillors to attend the 2016 National General 
Assembly of Local Government to be held at the National Convention Centre in 
Canberra from 19 to 22 June 2016: 

 
 Cr _________________________ and  Cr _________________________ 
 
2. That Cr _____________________ will be the voting delegate. 
 
3. That Council endorse the following motions for submission to the National General 

Assembly: 
  
 Submission A _________________________  
 
 Submission B _________________________   
 

Attachments: 25 
 
1 National General Assembly of Local Government 2016 call for motions discussion paper, 

E2016/16502   
2 National General Assembly 2016 Program and Motions Information, E2016/16510   
3 Memo to Councillors - Call for motions for 2016 National General Assembly of Local Government, 30 

E2016/16544   
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Report 
 

Council has received the program and registration details for the National General Assembly of 
Local Government (NGA) to be held in Canberra from 19 to 22 June 2016. 
 5 
Councilôs Policy Mayor and Councillors Payment of Expenses and Provision of Facilities, clause 
8.4.1. states ñA resolution of Council is required to authorise attendance of Councillors atéb) 
Australian Local Government Association National General Assembly as a voting delegate.ò 
 
Council is entitled to one voting delegate in the debating session. 10 
 
Conference Motions 
 
The Mayor and Councillors Payment of Expenses and Provision of Facilities Policy also states at 
clause 8.4.4.(b) that ñSubmission of motions for consideration by Council will be done by notice of 15 
motion, which can be considered during the year.ò  
 
As motions to the NGA are to be received by ALGA no later than 11.59pm on Friday 22 April 2016 
and must first be endorsed by Council prior to submission, a memo was provided to Councillors 
(Attachment 3) advising of the due date for Notices of Motion to be submitted in time for this 20 
Agenda and for discussion at this meeting.  
 
See Call for Motions below regarding information that must be included in a motion.  Staff will 
submit any adopted motions to ALGA on behalf of a Councillor/s following the meeting of 7 April. 
 25 
Call for Motions 
 
This yearôs theme is ñPartners in an Innovative and Prosperous Australiaò.  To be eligible for 
inclusion in the NGA Business Papers and then debate on the floor of the NGA, motions must 
follow the principles: 30 
 
1.  Be relevant to the work of local government nationally; 
2. Be consistent with the themes of the Assembly; 
3.  Complement or build on the policy objectives of your state and territory local government 

associations; 35 
4. Propose a clear action and outcome, and 
5. Not be advanced on behalf of external third parties which may seek to use the NGA to apply 

pressure to Board members, to gain national political exposure for positions that are not 
directly relevant to the work of, or in the national interest of local government. 

 40 
To assist Councils in preparing motions, a Discussion Paper has been prepared and can be seen 
at Attachment 1 to this report.   
 
Motions should generally be in a form that seek the NGAôs support for a particular action or policy 
change at the Federal level which will assist local governments to meet local community needs e.g. 45 
That this National General Assembly call on the Federal government to restore indexation to local 
government financial assistance grants.   
 
As shown in the following image, motions require a clear national objective (maximum 100 words); 
a summary of the key arguments in support of the motion (maximum 300 words) and endorsement 50 
by Council. 
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Conference Details 
 
Where: National Convention Centre, Canberra, ACT 5 
Dates: Sunday 19 June to Wednesday 22 June 2016 
 
Costs: 
(per delegate) Registration Fee (early bird received by 6 May 2016) $925.00 

 Accommodation (approx) (4 nights)  $1,000.00 10 
 Travel (approx.)  $800.00 
 Total: $2,725.00 

 
Financial Implications 

 15 
Council has an allocation for conferences of $19,100 within the 2015/16 budget (2145.04).  There 
has been $7,770.00 committed as at 14 March 2016.  Council is therefore able to fund the cost of 
two delegates from this budget. 
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Statutory and Policy Compliance Implications 

 
In accordance with Councilôs Policy Mayor and Councillors Payment of Expenses and Provision of 
Facilities ñA resolution of Council is required to authorise attendance of Councillors at éb) 
Australian Local Government Association National General Assembly as a voting delegate.ò 5 
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STAFF REPORTS - SUSTAINABLE ENVIRONMENT AND ECONOMY 

 
Report No. 13.2 PLANNING - 26.2013.2.1 - Ewingsdale Seniors Housing and 

Commercial Uses Planning Proposal 
Directorate: Sustainable Environment and Economy 5 
Report Author: Sharyn French, Manager Environmental and Economic Planning 

Shannon Burt, Director Sustainable Environment and Economy 
Christopher Soulsby, Development Planning Officer S94 & S64  

File No: I2015/1582 
Theme: Ecology 10 
 Planning Policy and Natural Environment 
 

 

Summary: 
 15 
The Ewingsdale seniors housing and commercial uses planning proposal for Lot 1 DP 1140936, 
(the Site) proposes to amend the Byron LEP 2014 to enable seniors housing, medical centre, 
business premises, restaurants and cafes, and shops. 
 
The Site is not in an approved Local Growth Management Strategy (LGMS) or the Far North Coast 20 
Regional Strategy or draft North Coast Regional Plan.  Council decided to review this unsolicited 
planning proposal on its merits because, at the time, there was no clear time frame for reviewing 
either the FNCRS or preparing a LGMS.  The planning proposal is an opportunistic response to the 
decision by the State Government to locate the new Byron hospital on rural land adjacent to the 
subject site at Ewingsdale.  It has been publicly exhibited twice and the community feedback on 25 
both occasions has been mostly opposed to the planning proposal.  With the top issues being 
traffic and congestion, impacts on the Ewingsdale character and quality of life, density and height 
of buildings, and excessive number of dwellings. 
 
The seniors housing option with a medical centre and commercial uses is the preferred use put 30 
forward by the current landowners but it may not be the highest and best use of the land.  There 
has been no holistic review of the Ewingsdale locality, how this site will influence the future of 
Ewingsdale or how it will interact with the new urban area at West Byron.  Approving this planning 
proposal is pre-empting the outcome of a future strategy.  Council has commenced preparation of 
a Residential Strategy.  The draft Residential Strategy is expected to be presented to Council by 35 
June 2016.  This Site could be considered for urban use as part of this broader process. 
 
In the absence of this Site being holistically considered in a strategic plan and up until now not 
having a sufficiently detailed traffic study, the planning proposal has been problematic.  The 
absence of a detailed traffic study resulted in significant delays to the Sites consideration.  Roads 40 
and Maritime Services (RMS) advised Council on 1 August 2014 that the work undertaken by the 
proponent was inadequate and a demand transport model was required.  At the time the proponent 
declined to undertake this work as they believed that the traffic assessment provided with the 
planning proposal was adequate for the purposes of the planning proposal process.  The new 
traffic study now provided by the proponent has shown that the location of the commercial precinct 45 
on the western portion cannot be accommodated and needs to relocate to the eastern portion.  
 
Additionally, the roundabout at the McGettigans Lane intersection with Ewingsdale Rd will be 
essential for development on the eastern portion of the site to proceed.  The roundabout is 
identified in Councilôs section 94 plan as the 4th highest priority for expenditure of developer 50 
contributions.  The higher priority works preceding this roundabout will likely exhaust all the 
existing s94 funds, as such Council is not in a position to fund this roundabout at this point in time.   
For the development to proceed the developer would need to build the roundabout.  A Voluntary 
Planning Agreement (VPA) can facilitate this where the cost of the works undertaken by the 
developer is offset against the urban road contributions.  As the roundabout is critical to the Siteôs 55 
ability to be developed it must be entered into at the planning proposal stage.   
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The advice from Roads and Maritime Services on the traffic study also raised the issue of the 
access to the eastern portion of the site from a classified road - Ewingsdale Road.  The 
Infrastructure SEPP states that Council must not grant consent to development on land that has a 
frontage to a classified road where vehicle access can be provided by another road - McGettigans 5 
Lane.  
 
The proponent has prepared a draft DCP which has raised issues not previously considered in the 
planning proposal and which must be dealt with in an LEP.  As such amendments are required to 
the planning proposal if Council proceeds.  Under the Environmental Planning and Assessment Act 10 
1979, Council may, at any time, vary its planning proposal for any reason.  If Council does so, a 
revised planning proposal must be forwarded to the Minister who will determine if further 
community consultation is required.  Noting that irrespective of the Ministers determination Council 
may decide to undertake further community consultation. 
 15 
The draft DCP submitted by the proponent requires significant rework before Council can consider 
its release for public exhibition.  The proponent has advised that until the LEP amendment is made 
no further work will be funded on the draft DCP. 
 
This report provides information on the exhibited voluntary planning proposal, the draft DCP and 20 
the new traffic study.  It also addresses matters for Council to consider in deciding to proceed or 
not with the planning proposal. 
 
NOTE TO COUNCILLORS: 
 25 
In accordance with the provisions of S375A of the Local Government Act 1993, a Division is to be called 
whenever a motion for a planning decision is put to the meeting, for the purpose of recording voting on 
planning matters.  Pursuant to clause 2(a) under the heading Matters to be Included in Minutes of Council 

Meetings of Council's adopted Code of Meeting Practice (as amended) a Division will be deemed to have 
been called by the mover and seconder of all motions relating to this report.  30 
 

    

 
RECOMMENDATION: 

1. That Council proceed with an amended planning proposal for Lot 101 DP1140936, 
Ewingsdale, subject to a draft voluntary planning agreement for the construction of 
the McGettigans Lane roundabout by the developer with arrangements for the 
offsetting of developer contributions against the cost of works for the roundabout 
being entered into on the making of the LEP amendment.   
 

2.  That the planning proposal for Lot 101 DP1140936, Ewingsdale (#E2014/39455) be 
amended where necessary to include the following changes: 
a) amend the Additional Permitted Uses Map to show the relocation of the 

commercial precinct to the eastern portion of the site as defined by Precinct 5 ï 
Rural retail, 

b) amend the relevant sections of the planning proposal that describe the location 
of the commercial precinct, 

c) include limits for the combined maximum total floor area of 3000m2 for 
commercial uses to 1200m2 and medical centre to 1800m2, 

d) include an FSR of 0.3:1 and an FSR map for the site, excluding the commercial 
precinct on the eastern portion of the site, 

e) exclude site access from Ewingsdale Road, and  

f)  that the proposed wording for the amendment to Schedule 1 of Byron LEP 2014 
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be amended as follows: 

óUse of certain land at Ewingsdale Road, Ewingsdale: 
 

(1)  This clause applies to land at Ewingsdale Road, Ewingsdale, being Lot 101 
DP 1140936. 

(2)  Development for the purposes of Seniors Housing, Medical Centre, 
Business Premises, Restaurants or Cafes, and Shops is permitted with 
development consent. 

(3)  All commercial uses listed in subclause (2) are restricted to the land 
identified as óArea Aô on the Additional Permitted Uses Map and limited to a 
combined maximum total floor area of 1200m². 

(4)  Medical centre uses listed in subclause (2) are restricted to the land 
identified as óArea Aô on the Additional Permitted Uses Map and limited to a 
maximum total floor area of 1800mĮ.ô 

(5) Access to the land directly from Ewingsdale Road is excluded. 

 
3.  That Council forward the revised planning proposal to the Department of Planning and 

Environment under Section 58 of the Environmental Planning and Assessment Act 
1979 for the Minister to determine if further community consultation is required and 
irrespective of the Ministers decision Council re-exhibits the amended planning 
proposal for a period of 28 days as soon as practicable together with the two draft 
voluntary planning proposals: the previously exhibited draft VPA in Attachment 4 and 
the new draft VPA on the McGettigans Lane roundabout. 
 

4. That the draft DCP be amended in consultation with Council staff and Attachment 7, 
concurrently with the amendments to the planning proposal, to finalise the draft DCP 
expeditiously for Councilôs consideration and public exhibition either with the 
amended planning proposal or as soon as practicable thereafter. 

 

Attachments: 

 
1 Summary of Council reports and resolutions relating to Ewingsdale Seniors Housing and Commercial 

Uses Planning Proposal  - Lot 101 DP1140936, Ewingsdale, E2016/17561   5 
2 Ewingsdale Retirement Facility Traffic Study Report, E2016/18036   
3 Response from Roads and Maritime Services regarding Traffic Study, E2016/18182   
4 Draft Voluntary Planning Agreement for Traffic Study, E2016/227   

5 Confidential - Submissions 26.2013.2.1 Ewingsdale Seniors Living Voluntary Planning Agreement, 
E2016/16788   10 

6 Draft DCP 2014 Chapter E9 Ewingsdale Seniors Living, E2016/18391   

7 DCP meeting minutes and matters to be addressed - Ewingsdale Seniors Living, E2016/18348   
8 Letter from Henry Davis York re Ewingsdale Seniors Living - Comments on draft DCP and traffic 

study, E2016/18393   

  15 
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Background 
 

The Site (Lot 101 DP1140936, Ewingsdale) has been the subject of a number of Council reports 
since 2011 to amend the Byron LEP to permit seniors housing and a range of commercial uses.  
Council resolved to proceed with an amended planning proposal at the 13 June 2013 meeting. A 5 
brief summary of the Council reports and resulting resolutions relating to the Site are provided in 
Attachment 1.  
 
Planning Proposal to amend Byron LEP 2014 

 10 
The planning proposalôs objective was to permit additional uses on the Site to accommodate the 
following: 
 

¶ On the western portion of Lot 101: 

(a) Seniors housing and residential care facilities; and 15 

(b) Retail facilities including a supermarket and speciality stores and medical 
facilities in the area marked ñAò on the Additional Permitted Uses Map  [Figure 1] 

¶ On the eastern portion of Lot 101 ï seniors housing. 

Council resolved (resolution 13-492) that this would be implemented by way of an amendment to 
Schedule 1 of Byron LEP 2014 as follows: 20 

Use of certain land at Ewingsdale Road, Ewingsdale 

1) This clause applies to land at Ewingsdale Road, Ewingsdale being Lot 101 DP 
1140936. 

2) Development for the purposes of Seniors Housing, Medical Centre, Business Premises, 
Restaurants or Cafes, and Shops is permitted with development consent. 25 

3) All commercial uses listed in subclause (2) are restricted to the land identified as óArea 
Aô on the Additional Permitted Uses Map and limited to a combined maximum total floor 
area of 3000m2.  

 

Figure 1: óArea Aô ï Additional Permitted Uses Map 30 
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See Councilôs website here for a copy of the exhibited planning proposal (E2014/39455). 
 
http://www.byron.nsw.gov.au/public-exhibition/2014/12/08/planning-proposal-to-amend-byron-lep-
2014-lot-101-dp-1140936-ewingsdale 5 
 
The most recent decision of Council on this matter was at the 17 September 2015 meeting at 
which Council resolved: 
 
Resolution 15-459 10 

1.  Proponent to prepare draft DCP along with a basic concept plan in consultation with Council 
and provide that to Council as soon as possible. 

2.  Proponent to prepare and complete at their own cost a Traffic demand study for the planning 
proposal. 

3.  Proponent and Council to finalise draft VPA so that: 15 

a) $15,000 is paid to Council after the LEP is amended to contribute to the wider traffic 
studies 

b) $3,000 is paid to Council for its legal costs to finalise the VPA 

c) The VPA is to be placed on public exhibition 
 20 

This report provides an update on resolution 15-459 and matters for Council to consider in deciding 
to proceed or not with the planning proposal. 
 
Traffic Demand Study 

Council received from the proponent the Ewingsdale Retirement Facility Development Control Plan 25 
Traffic Study Report (Attachment 2) late last year. The study was forwarded to Roads and 

Maritime Services (RMS) for their advice. Correspondence received from RMS on the 18 January 
2016 advised that: 
 

Due to the volume of referrals received over the Christmas closedown period and leave 30 
arrangements Roads and Maritime Services will be unable to respond to your referral until 
mid to late February 2016. 

 
RMS provided their advice on 29 February 2016, Attachment 3, advising: 

 35 
RMS Advice Staff Comment 

The traffic study 
adequately identifies 
the road improvements 
necessary to manage 
Ewingsdale Rd up until 
2028  
 

Noted. After 2028 the single lane roundabout at the hospital reaches 
saturation.  This intersection will have queue length on the west 
approach exceeding 309m in the AM peak and 142m on the east 
approach in the PM peak.  The SIDRA modelling undertaken by Bitzios 
shows that if this roundabout is upgraded to dual lane by 2028 the 
intersection will function acceptably.    
 
After 2028 the highway roundabout also reaches saturation with queues 
exceeding 88m down the off ramp to the Pacific Highway.   
 
The intersection of William Flick Lane and Ewingsdale Road will function 
adequately at 2028 if the right turn out is prohibited.  The right turn into 
William Flick Lane will still be available.  Traffic heading to Byron Bay 
from William Flick Lane will have to turn left and make a u-turn at the 
Pacific Highway Roundabout.   
 

http://www.byron.nsw.gov.au/public-exhibition/2014/12/08/planning-proposal-to-amend-byron-lep-2014-lot-101-dp-1140936-ewingsdale
http://www.byron.nsw.gov.au/public-exhibition/2014/12/08/planning-proposal-to-amend-byron-lep-2014-lot-101-dp-1140936-ewingsdale
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RMS Advice Staff Comment 

Relocation of the 
commercial precinct to 
the eastern portion of 
the Site is integral to 
traffic management 
along this section of 
Ewingsdale Rd 
 

The intersection of William Flick Lane and Ewingsdale Road was 
originally proposed to be a roundabout to service the commercial 
component of the development.  There is insufficient room between the 
Pacific Highway roundabout and the Hospital roundabouts to place 
another roundabout at this intersection.  Not being able to construct a 
roundabout at this intersection required the relocation of the retail 
component of the commercial area to the eastern portion of the site.   
 
The DCP retains a commercial precinct on the western side, the medical 
centre (precinct P2 on Figure 2).  
 
Additionally the size of the area set aside for Precinct 1 in the draft DCP 
(Figure 2) and the type of land uses proposed eg. hairdresser, gym, spa 
etc will need to ensure they are of a size and scale appropriate to the 
adjoining seniors living development to be considered ancillary and for 
the sole use of the developments occupants.  This is discussed in further 
detail in the Draft DCP section below. 
 

The left in / left out 
proposed for precincts 
5 to 8 is inconsistent 
with Clause 101 (2) (a) 
of the Infrastructure 
SEPP (ISEPP) as 
Ewingsdale is a 
classified road. 
 

There is alternative vehicle access from a road other than the classified 
Ewingsdale Road. There is no reason why an access to the commercial 
component of the development cannot be provided off McGettigans 
Lane.  Such an access does not need to pass through the high care 
component of the seniors living proposal which may have a separate 
access from McGettingans Lane.  The draft DCP should be amended to 
show the commercial area accessed from McGettingans Lane and the 
access onto Ewingsdale Road deleted. 
 
ISEPP clause: 
101   Development with frontage to classified road 
 
(1)  The objectives of this clause are: 

(a)  to ensure that new development does not compromise the effective and 
ongoing operation and function of classified roads, and 
(b)  to prevent or reduce the potential impact of traffic noise and vehicle 
emission on development adjacent to classified roads. 

(2)  The consent authority must not grant consent to development on land that 
has a frontage to a classified road unless it is satisfied that: 

(a)  where practicable, vehicular access to the land is provided by a road 
other than the classified road, and 
(b)  the safety, efficiency and ongoing operation of the classified road will 
not be adversely affected by the development as a result of: 

(i)  the design of the vehicular access to the land, or 
(ii)  the emission of smoke or dust from the development, or 
(iii)  the nature, volume or frequency of vehicles using the classified road 
to gain access to the land, and 

(c)  the development is of a type that is not sensitive to traffic noise or 
vehicle emissions, or is appropriately located and designed, or includes 
measures, to ameliorate potential traffic noise or vehicle emissions within 
the site of the development arising from the adjacent classified road. 

 
The roundabout at the 
McGettigans Lane 
intersection with 

The roundabout is identified in Councilôs section 94 plan as the 4th 
highest priority for expenditure of developer contributions.  Higher priority 
works in the plan are the Byron Bay Bypass, Bayshore Drive roundabout 
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RMS Advice Staff Comment 

Ewingsdale Rd will be 
essential for 
development on the 
eastern portion of the 
site to proceed. 
 

and the Sunrise roundabout.  These three projects will likely exhaust all 
the developer contributions currently held in trust by Council and will 
utilise future income into the plan until at least 2021.  On this basis 
Council is not in a position to fund this roundabout at this point in time.  
As the RMS has identified this intersection upgrade as essential to the 
development and Council is not in a position to fund it. For the 
development to proceed in the absence of council s94 funds the 
developer would need to build the roundabout. A Voluntary Planning 
Agreement (VPA) would be required where the proponent enters into a 
cost sharing arrangement with Council and the cost of the works 
undertaken by the applicant is offset against the urban road 
contributions.  
 
Whilst the timing of the VPA can be at either the planning proposal stage 
or the development assessment stage, it is recommended the draft VPA 
be entered into in conjunction with the planning proposal to ensure that 
the proposed uses can be developed on the Site and to appropriately 
manage the impacts of the development on the adjoining road network. 

 
In summary, the issues of the relocation of the access to the commercial component to 
McGettigans Lane in the draft DCP, prevention of direct access to Ewingsdale Road and the timing 
of the construction of the roundabout and voluntary planning agreement are critical to the support 
of the planning proposal.   5 
 
Voluntary Planning Agreement (VPA) 

The Voluntary Planning Agreement (Attachment 4) was amended and made available for public 
inspection from 14 January to 15 February 2016. The VPA provides for a development contribution 
of: 10 

(a) $15,000 to the Planning Authority as a contribution to the costs of traffic studies; and 

(b) $3,000 to the Planning Authority as a contribution to the costs of the preparation of this 
Agreement. 

 
Seventeen submissions were received, all of which objected to the VPA and or the Planning 15 
Proposal, Confidential Attachment 5. 
 
Some of the submissions requested that: 

1. A DCP workshop be convened which includes community representatives, adjoining 
neighbours, developerôs representatives, council staff and councillors prior to reporting the 20 
DCP to Council 

2. The Traffic Study and resulting council reports be presented and discussed with adjoining 
residents and the Ewingsdale Progress Association prior to a final report being placed on 
the Council meeting agenda 

 25 
In relation to the first issue, if the planning proposal moves forward, it is proposed that a workshop 
on the draft DCP be convened with the above attendees during the public exhibition.  
 
If the planning proposal proceeds the VPA takes affect as follows: 
 30 

This Agreement operates on and from the date that is the later of: 

(a) the date the Amending LEP is published on the NSW Legislation website; and  

(b) the date the Agreement is entered into as required by Clause 25C(1) of the Regulation 
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Clause 25C(1) of the Environmental Planning and Assessment Regulation 2000 states: A planning 
agreement is not entered into until it is signed by all the parties to the agreement. 
Development Control Plan (DCP) 

A draft Development Control Plan (DCP) (Attachment 6) was received from the proponent on the 5 
4 December 2015.  The draft DCP proposes 8 precincts for the site, Figure 2, being: 
¶ P 1:  Community and recreational facilities  

¶ P 2:  Potential day surgery or self contained apartment homesteads  

¶ P 3:  Self contained retirement village apartments 1, 2 and 3 bedroom  

¶ P 4:  Self contained retirement village semi-detached villas 10 

¶ P 5:  Rural retail  

¶ P 6:  High care assisted living 

¶ P 7:  Low care assisted living 

¶ P 8:  Family accommodation  

 15 

 
Figure 2: Eight Precincts  

 
The draft DCP was reviewed by various Council staff and Councilôs heritage advisor. A number of 
issues were identified in the review that must be addressed prior to advancing the draft DCP. A 20 
copy of the meeting minutes that include the matters to be addressed is included in Attachment 7. 
 
On 3 March 2016, staff discussed with the proponentôs consultants the matters to be addressed in 
the draft DCP and the RMS advice on the traffic study. The consultants formally responded by 
letter dated 15 March 2016, Attachment 8. 25 
 
In relation to the draft DCP they advised: 
 

Our client recognises that finalisation of the DCP will involve further work and it doesn't shy 
away from that. However, until our client has the certainty that the project will proceed, the 30 
expenditure of further resources is not appropriate. 
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Once the amendment is made to the LEP, then further work on the draft DCP can be 
undertaken. 

Whilst there are a number of issues that need to be addressed in the draft DCP the significant 
issues are: 5 

1. Relocation of commercial uses to the eastern portion of the lot 
2. Amount of land allocated to commercial uses 
3. Floor Space Ratios 
4. Visitor accommodation 
5. Buffers 10 
6. Site access 

 
 

1. Relocation of commercial uses to the eastern portion of the lot 
 15 

The commercial uses were exhibited in the planning proposal as applying to the western portion of 
the Land, Figure 1.  The DCP now proposes, as a result of the traffic study findings, to relocate the 
retail portion of óArea Aô to the eastern portion of the site, with the medical centre remaining on the 
western portion. The medical centre is currently permissible with consent under the lands current 
Special Purpose zone. 20 

The relocation of the commercial uses to the eastern portion of the Site is supported.  

There is concern that retention of a commercial medical centre on the western portion doesnôt 
accord with the RMS advice that relocation of the commercial precinct to the eastern portion of the 
Site is integral to traffic management along this section of Ewingsdale Rd.  There is also concern 
that the draft DCP shows that access to the medical centre would be through the staff service 25 
driveway across Essential Energy land. No response has been received from the proponent as to 
what discussion have been held with Essential Energy to secure this access way. 
 
Whilst access to the Site is a matter for the draft DCP and the development application (DA) stage, 
Council needs to be relatively certain that access issues can be managed in amending the LEP to 30 
enable additional uses. 

If Council proceeds with the planning proposal, an amended planning proposal showing the new 
location of the commercial development will need to be submitted to the Minister.  

 
2. Amount of land allocated to commercial uses 35 

 
The exhibited planning proposal advised that, all commercial uses are restricted to the land 
identified as óArea Aô on the Additional Permitted Uses Map (Figure 1) and limited to a combined 
maximum total floor area of 3000m2. 

The draft DCP allocates the total maximum floor area of 3000m2 to Precinct 5 on the eastern potion 40 
of the site and no floor area has been allocated to the medical centre proposed to remain on the 
western portion (Precinct 2). 

In response to community concerns about the amount of commercial space proposed in the 
exhibited planning proposal, the Council report to the 17 September 2015 meeting recommended 
that if the planning proposal proceeds then the commercial uses be limited to a maximum floor 45 
area of 1200m2 and the medical centre 1800m2. 

The allocation of the total maximum floor area of 3000m2 to Precinct 5 (on the eastern portion), 
does not leave any floor area to accommodate the potential medical centre on the western potion.  

A retail precinct of 3000m2 is bigger than the existing 2800m2 Bayshore Drive shopping centre that 
services all of Sunrise estate and the future West Byron development. 50 

As reported to Council at the 9 October 2014 meeting: 
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Paul McFarland, a lecturer from the University of New England conducted a peer review of 
the Retail Floorspace Analysis (Annexure 9 in the planning proposal).  The review highlights 
a number of unresolved issues with the retail analysis such as the limited catchment area of 
the study, overly optimistic projections about unmet retail demand in Byron, lack of 
justification for the scale of the commercial development and lack of evidence that it is only 5 
designed to cater for the proposed development, hospital visitors and adjoining residential 
population.  

The hospital itself would normally only generate demand for a óneighbourhood shopô size 
retail outlet (up to 200 m2) servicing staff, patients and visitors.  Presumably the retail is 
therefore needed to support the seniors housing (only about 400 persons), the hospital and 10 
some of the existing Ewingsdale residents.  Taking the figure from Annexure 9 of the 
planning proposal prepared by LOCATIQN (March 2013) of 2.2 m2 per person, the seniors 
housing development would generate demand for 880m2. Rounding these figures up 
suggests that 1200m2 should be more than enough floor area for a future supermarket to 
support the projected development, the future hospital and adjoining residents.  This would 15 
permit a small supermarket of about 1000m2 and 200m2 for cafes and other shops or 
business premises.  óMedical centreô uses could take up the remaining 1800mĮ of floor area 
to bring the total for all non-residential uses on the subject land to 3000m² as initially 
intended. 

A number of potential commercial uses are proposed in Precinct 1- Recreation and community 20 
clubhouse. The uses described for this precinct in Table E9.2 of the Draft DCP include: indoor 
hydrotherapy pool, gymnasium, meditation and wellbeing space, hairdresser and spa, tennis court, 
bowling green etc.  Precinct 1 includes mostly RU2 zoned land and some SP2 zoned land. 
Restaurants and cafes are already permissible with consent in the RU2 zone. The DCP states that 
these facilities are for use by the independent living precincts.  Given the size of Precinct 1 to the 25 
adjoining independent living precincts, the nature and amount of facilities being proposed and 
public access to this precinct, it could be viewed as an additional commercial precinct to that being 
proposed in Precinct 2 (medical centre) and Precinct 5 (business premises, shops, restaurants and 
cafes).  

Traffic impacts generated by known and possible commercial uses will need to be considered. 30 
RMS advice on the Traffic Study stated: Integral to traffic management along this section of 
Ewingsdale Rd will be relocation of the commercial precinct (precinct 8) to the eastern portion of 
the subject site. Not all commercial development is relocating to the eastern portion. The medical 
centre is proposed to be retained on the western side. 

If some or all of the proposed facilities in Precinct 1 are made available to the general public then 35 
the resulting traffic impacts would need further consideration and an amendment to the planning 
proposal would be required to enable commercial uses in designated areas on both the eastern 
and western portion of the Site.  

It is recommend that the maximum floor area limit of 3000m2 for the commercial areas be retained, 
and limit the maximum floor area for commercial uses (Precinct 5) to 1200m2 and the medical 40 
centre (Precinct 2) to 1800m2. It is also recommended that no commercial uses be permitted in 
Precinct 1, noting that restaurants and cafes are already permissible with consent in Precincts 1 
underlying RU2 zone. 

 
3. Floor Space Ratios (FSR) 45 
 
The planning proposal was silent on FSRs. If FSRs are to be designated for the Site they must be 
included on the FSR Maps in Byron LEP 2014; this will require a change to the planning proposal. 
 

The draft DCP, proposes a range of FSRs as follows:  50 
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Precinct FSR 

Precinct 1:  Community and recreational facilities  0.5:1 

Precinct 2:  Potential Day Surgery or self contained 
apartment homesteads 

0.5:1 

Precincts 3 and 4: Self contained dwellings 0.5:1 

Precinct 5: Retail limited by maximum 
floor area of 3000m2 

Precincts 6 and 7: assisted living  1:1 

Precinct 8: family accommodation  0.5:1 

 

The FSR proposed for the Site are based on those included in the Seniors Housing SEPP - 
residential care facilities and hostels have an FSR of 1:1 or less and self contained dwellings have 
an FSR of 0.5:1 or less. 

Although the Seniors Housing SEPP doesnôt apply to the land, as the SEPP generally applies to 5 
urban zoned land or land adjoining urban zoned land, the planning principles in the SEPP could be 
applied if considered appropriate for the semi rural location.  

Submissions received on both public exhibitions of the planning proposal raised the issue of 
density. The Council report to the 17 September 2015 meeting included the comments received 
from both public exhibitions. One of the top three issues raised by the community was ódensity 10 
including plot ratio, height and number of dwellings is excessiveô.  Staffôs response to this was that: 
óif the planning proposal proceeds it is recommended that a Floor Space Ratio Map be prepared for 
the site to limit any Seniors Housing to 0.3:1 under the LEP 2014.  This will not apply to the 
commercial precinct (Area A) as it would be limited by maximum floor areaô. 

The proposed 0.3:1 FSR was in recognition of the semi rural environment surrounding the Site and 15 
a means to ensure adequate landscaping is provided. 

Council needs to consider if the proposed FSRs in the draft DCP are appropriate for the various 
precincts and the Sites location as they are substantially more than what was proposed in 
response to public feedback. The planning proposal will need to be amended to include provision 
for an FSR map showing Councilôs preferred mix of densities for the various precincts. 20 

It is recommended that an FSR of 0.3:1 be applied to the seniors housing component of the Site in 
keeping with the semi rural location. 
 

4. Visitor accommodation 
 25 
The draft DCP states that Precinct 8 ï Retirement village visitor accommodation, ówill provide 
ancillary visitor accommodation for relatives and friends of occupants of the retirement villageô.  It is 
questionable that this form of visitor accommodation is subordinate to the seniors housing as it is 
not necessary to the functioning of the primary use - seniors housing. Additionally, visitor 
accommodation could adequately function independent to the seniors housing.  30 
 

The exhibited planning proposal did not include provision for visitor accommodation. If Council 
considered that this form of development is appropriate on the land, the planning proposal would 
need to be amended to enable this land use. 
 35 
It is recommended that this form of land use (visitor accommodation) is not appropriate in this 
location and is not essential to the functioning of the intended primary seniors housing use. As 
such no amendment to the planning proposal is recommended in this regard. 
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5. Buffers 
 
Buffers to the concrete batching plant and electric substation were raised in the community 
submissions and it was also raised by Essential Energy in relation to its depot and substation. The 
submissions were reported to Council at the 9 October 2014 and 17 September 2015 meetings. It 5 
was recommended that if the planning proposal proceeds that adequate buffers of approximately 
20 metres between the concrete plant/electricity substation and any future seniors development be 
provided and incorporated into a site specific DCP. 
 
The buffers proposed in the draft DCP are only 10 metres wide. The draft DCP will need to be 10 
amended to increase the buffer widths to 20 metres. 
 

6. Site access 
 

As previously discussed access should not be granted to the Site from a classified road, 15 
(Ewingsdale Rd), where practical alternative access roads exist. Whilst this is a matter to be 
considered at the DA stage, the draft DCP needs to be amended to remove this access option. 

Draft DCP Amendments 
 

Amendments to the draft DCP are not integral to finalising the planning proposal. If the planning 20 
proposal proceeds then it would be preferable to have an adopted DCP for the Site prior to the first 
DA being lodged. The proponent has advised that óonce the amendment is made to the LEP, then 
further work on the draft DCP can be undertakenô. Substantial work is required on the draft DCP 
prior to Council considering it for public exhibition.  
 25 
It is recommended that if Council supports the planning proposal proceeding then further work be 
undertaken by the proponent, in consultation with Council, to finalise the draft DCP for public 
exhibition.  
 
Planning Proposal Amendments 30 

The intent of the planning proposal is to enable additional uses on the Site. Council must be 
reasonably satisfied that the Site can accommodate the additional uses.  The draft DCP raises a 
number of issues that are not addressed in the planning proposal and the traffic study findings 
require changes to the planning proposal.  As certain matters can only be dealt with in an LEP, if 
the planning proposal proceeds it must be amended prior to sending to the Minister. The matters to 35 
be included in the planning proposal are: 
 

Issue Planning Proposal Amendment 

Relocation of commercial area to 
the eastern portion of the Site 

Amend the Additional Permitted Uses Map to show the 
relocation of the commercial precinct to the eastern portion 
of the site as defined by Precinct 5 ï Rural retail. 

Amend the relevant sections of the planning proposal that 
describe the location of the commercial precinct. 

Amount of land allocated to 
commercial uses 

Amend the planning proposal to limit the combined 
maximum total floor area of the commercial uses to 1200m2 
and limit the maximum floor area for the medical centre to 
1800m2. 

Floor Space Ratios (FSR) 
 

Amend the planning proposal to include an FSR of 0.3:1 for 
the seniors housing component of the Site. 

Site Access Amend the planning proposal to prevent direct access from 
Ewingsdale Road. 
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Section 58 of the Environmental Planning and Assessment Act 1979, states that Council may, at 
any time, vary its planning proposal as a consequence of its consideration of any submission or 
report during community consultation or for any other reason. If Council does so, a revised 
planning proposal must be forwarded to the Minister who will determine if further community 
consultation is required. Noting that irrespective of the Ministers determination Council may decide 5 
to undertake further community consultation. 

 

58 Relevant planning authority may vary proposals or not proceed 

(1)  The relevant planning authority may, at any time, vary its proposals as a consequence of its 
consideration of any submission or report during community consultation or for any other 10 
reason. 

(2)  If it does so, the relevant planning authority is to forward a revised planning proposal to the 
Minister. 

(3)  Further community consultation under section 57 is not required unless the Minister so directs 
in a revised determination under section 56. 15 

(4)  The relevant planning authority may also, at any time, request the Minister to determine that 
the matter not proceed. 

 
It is recommended that the planning proposal be amended and the revised planning proposal be 
forwarded to the Minister as required under section 58 of the EP&A Act 1979.  That irrespective of 20 
the Ministers direction to undertake further community consultation, Council re-exhibits the 
amended planning proposal for a period of 28 days. 
 
Proponent has requested the Minister to appoint an alternative relevant planning authority 
 25 
Council has been advised by the Department of Planning and Environment that they have received 
a request from the proponent for the Minister to appoint an alternate relevant planning authority 
under section 54(2)(d) of the Environmental Planning and Assessment Act 1979  to complete the 
planning proposal: 
 30 
54   Relevant planning authority 

 (2)  The Minister may direct that the Secretary (or any other person or body prescribed by the 
regulations) is the relevant planning authority for a proposed instrument in the following cases: 

 (d)  the council for the local government area concerned has, in the opinion of the Minister, 
failed to comply with its obligations with respect to the making of the proposed 35 
instrument or has not carried out those obligations in a satisfactory manner, 

 
The Department is reviewing the request and will provide a formal request to Council for comment. 
At the time of writing this report the formal request was yet to be received. 
 40 
Conclusion 
 

Given the high level of community interest and the complex nature of this Site, it would be 
advantageous to keep the planning proposal, DCP and VPAs coupled for transparency and for 
Council to make an informed decision about the appropriateness of the development uses 45 
proposed for the Site.   
 
Section 25D (1A) of the EP&A Regulation 2000 requires that voluntary planning agreements are 
exhibited with or as soon as possible after the exhibition of a planning proposal or DA:   
 50 
25D   Public notice of planning agreements 
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(1A)  If a planning authority proposes to enter into a planning agreement, or an agreement to 
amend or revoke a planning agreement, in connection with a proposed change to a local 
environmental plan, the planning authority is to ensure that public notice of the proposed 
agreement, amendment or revocation is given: 

(a)  if practicable, as part of and contemporaneously with, and in the same manner as, any 5 
public notice of the relevant planning proposal that is required under Part 3 of the Act, or 

(b)  if it is not practicable for notice to be given contemporaneously, as soon as possible after 
any public notice of the relevant planning proposal that is required under Part 3 of the Act 
and in the manner determined by the planning authorities that are parties to the 
agreement. 10 

 
The planning proposal was last exhibited in November /December 2014.  Nearly 16 months has 
lapsed since the planning proposal was exhibited.  The draft VPA (Attachment 4) was exhibited in 
January / February 2016, more than 12 months after the planning proposal was exhibited.  As a 
result of public submissions from past exhibitions and the development model now proposed in the 15 
draft DCP a number of amendments are recommended to the planning proposal.  To provide 
transparency in the process to amend the Byron LEP 2014 to enable additional uses on the Site 
and to ensure impacts on the adjoining road network are appropriately managed, it is 
recommended that the amended planning proposal be exhibited together with: 

¶ the previously exhibited draft VPA for  $15,000 to Council  as a contribution to the costs of 20 

traffic studies and $3,000 as a contribution to the costs of the preparation of the VPA, 

¶ along with a new draft VPA requiring the construction of the McGettigans Lane roundabout 

by the developer with arrangements for the offsetting of developer contributions against the 
cost of works for the roundabout. 
 25 

As an adopted DCP is integral to informing a development application for the Site it is proposed 
that, if the planning proposal proceeds, further work be undertaken by the proponent in conjunction 
with Council staff to finalise the draft DCP for public exhibition.  Whilst it would be preferable to 
exhibit the draft DCP along with the amended planning proposal, it is not a legislative requirement.  
However as the DCP is needed to inform a DA for the Site, it is important to finalise the DCP 30 
expeditiously to ensure a Council adopted DCP is available on the commencement of the LEP 
amendment in order to adequately asses any DA lodged thereafter.  As such it is recommended 
that the work on the draft DCP occur in tandem with the amendments being made to the planning 
proposal and a final draft be exhibited as soon as possible, but not necessarily with the planning 
proposal. 35 
 
Financial Implications 

 
All Council costs in relation to the planning proposal and DCP are funded by the proponent. 
 40 
At 30 June 2015 there was $5,588,000 in the Byron Bay / Suffolk Park Urban Roads s94 account.  
The 2015/16 budget has $1,795,000 of works being funded from this account.  The year to date 
(20/3/2016) income is $67,000 and if this trend continues total income for the year will be 
approximately $90,000.  This will leave $3,882,100 in this account.  All of this will be required for 
the Byron Bay Bypass.  Further income into this account will be direct to the works at Bayshore 45 
Drive roundabout and then Sunrise Blvd roundabout prior to funds being directed to McGettigans 
Lane roundabout.  It is unlikely that Council will be able to fund the McGettigans Lane roundabout 
with s94 funds until after 2021.   
 
If the planning proposal is to proceed the roundabout at McGettigans Lane is essential.  As Council 50 
cannot afford to fund these works in the next 5 years these works would have to be forward funded 
by the developer with the costs being offset against their developer contributions.  In the absence 
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of a voluntary planning agreement from the developer to construct the roundabout, the planning 
proposal should only proceed on receipt of a draft VPA.     
 
Statutory and Policy Compliance Implications  

 5 
The Gateway Determination issued by the Department of Planning and Environment requires that 
the LEP be completed by 28 May 2016. 
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Report No. 13.3 PLANNING - 26.2013.3.1 Planning Proposal for Rezoning of Land at 
Tallowood Ridge Estate, Mullumbimby 

Directorate: Sustainable Environment and Economy 
Report Author: Fiona Sinclair, Planner  
File No: I2015/1584 5 
Theme: Ecology 

 Planning Policy and Natural Environment 
 

 

Summary: 10 

 

This report presents a Planning Proposal for the extension of the Tallowood Ridge residential 
estate, which seeks to alter the land use zones with consequential minimum lot size and floor 
space ratio changes.   

Council staff have reviewed the Planning Proposal, as submitted by the proponent Bayview Land 15 
Development Pty Ltd, and can support an amended version of it (as shown in Attachments 1 and 
2).  

This Planning Proposal precedes the Draft Residential Strategy that Council is currently preparing 

as part of a shire-wide review of residential land supply and demand. It is considered that the 

Planning Proposal has merit to precede the new strategy for the following reasons: 20 

¶ The Planning Proposal process has already commenced as Council previously resolved on 

19 September 2013 (13-493) to receive and send a Planning Proposal for the extension of 

the Tallowood Ridge Estate to the Department of Planning and Environment  (DPE) for 

Gateway Determination.  

¶ This report is as a result of further advice received from the DPE.  25 

¶ The proposed extension to the Tallowood Ridge residential area is largely consistent with 

the ósite suitability criteria mappingô that Council has prepared to inform the new Residential 

Strategy and the subject land is very likely to be identified in the strategy as a potential 

future residential release area.  

¶ The current Planning Proposal proposes a relatively minor expansion of an existing urban 30 

area that can provide land quickly to meet short-term market demand while Council 

investigates longer term options through itsô new Residential Strategy.  

The Planning Proposal (included as Attachments 1 and 2) seeks to rezone approximately: 

¶ 5 hectares of the existing R2 Low Density Residential zone to RU2 Rural Landscape 

¶ 5 hectares of the RU1 Primary Production zone to RU2 Rural Landscape 35 

¶ 3 hectares of the RU1 Primary Production zone to RE1 Public Recreation 

¶ 12 hectares of the RU2 Rural Landscape zone and RU1 Primary Production to R2 Low 

Density Residential zone. 

The balance of the site will remain in its current mix of zones.  Changes to minimum lot size and 
floor space ratios will match the zone changes. 40 

The Planning Proposal will: 

¶ increase the opportunity for residential development by providing an increase in land 

supply of approximately 65 lots 

¶ zone existing public recreation facilities to a public recreation zone 
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¶ incorporate environmental areas (remnant vegetation and riparian corridors) into an RU2 

zone as a holding pattern until further assessment for the purposes of determining 

environmental zones can be done consistent with the Minister for Planning and 

Environmentôs recent 117(2) Direction regarding the application of E zones and 

environmental overlays in Far North Coast LEPs and the Northern Councils E Zone 5 

Review Final Recommendations.  

 

The land has been subject to a range of studies and reports (included in Attachment 2) that 

support the extension of the residential zoned area.  The reports demonstrate that the land is 

largely suitable for residential purposes and can be adequately serviced with urban infrastructure.  10 

The area is in close proximity to existing social services and will enable construction of innovative 

and diverse housing typologies that will contribute to the local economy. Land use buffers can be 

provided and the proposed future residential development will have little to no adverse impacts on 

existing significant agricultural lands.  Minor areas of constrained land (ie steeply sloping or flood 

prone areas) can be dealt with at the development assessment stage through subdivision des ign 15 

and potential filling. 

The Planning Proposal is consistent with all relevant SEPPs.  It is consistent with most of the 

relevant Section117 Directions, and where inconsistencies occur they can be justified.  An 

assessment against the Far North Coast Regional Strategy Sustainability Criteria concluded that 

the proposed extension to the Tallowood Ridge Estate is appropriate.  20 

The DPE has recently released the new Draft North Coast Regional Plan which is currently on 

public exhibition until 2 June 2016. The Draft Plan outlines a vision for the future of the North Coast 

and will guide strategic planning across the region over the next 20 years. An assessment against 

the Draft North Coast Regional Plan  indicates that the land proposed for rezoning for residential 

purposes in the current Planning Proposal is not identified as óProposed Urban Landô and is not 25 

within the óUrban Growth Areaô boundary for Mullumbimby, as shown in the Urban Growth Area 

Map for Byron LGA. However the Draft North Coast Regional Plan specifically recognises that the 

DPE will be undertaking further work with Byron Shire Council to identify land suitable for inclusion 

in the urban growth areas and that the relevant maps will be amended accordingly. Given that the 

subject land is highly consistent with Councilôs ósite suitability criteria mappingô for inclusion in the 30 

new Residential Strategy, the subject land is very likely to be included in any future amendments to 

the urban growth area for Mullumbimby.  

The Planning Proposal process has already commenced and it is therefore reasonable that the 

proposed rezoning of the subject land precedes the Residential Strategy currently in preparation.    

There is sufficient information to enable Council to support the amended Planning Proposal 35 

(Attachments 1 and 2) and forward it to the Department of Planning and Environment for a 

Gateway Determination. 

 
NOTE TO COUNCILLORS: 
 40 
In accordance with the provisions of S375A of the Local Government Act 1993, a Division is to be called 
whenever a motion for a planning decision is put to the meeting, for the purpose of recording voting on 
planning matters.  Pursuant to clause 2(a) under the heading Matters to be Included in Minutes of Council 

Meetings of Council's adopted Code of Meeting Practice (as amended) a Division wi ll be deemed to have 
been called by the mover and seconder of all motions relating to this report.  45 
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RECOMMENDATION:  

1.  That Council send the Planning Proposal to amend Byron LEP  2014 (Attachment 1) 
including the Sustainability Criteria Assessment  and relevant technical reports 
(Attachment 2), to the NSW Department of Planning and Environment for a Gateway 
Determination, 

 
2.  That Council request the Department of Planning and Environment retain delegated 

authority to make the LEP Amendment, as the subject land is not identified as a future 
urban release area and is outside the Town and Village Growth Boundary for 
Mullumbimby in the Far North Coast Regional Strategy, 

 
3.  That Council include the areas proposed for environmental protection purposes in 

this planning proposal in any shire wide E zone criteria assessment that Council 
undertakes in the future relevant to the Minister for Planning and Environmentôs 
Section 117(2) Direction regarding the application of E2 and E3 Zones and 
Environmental Overlays in Far North Coast LEPs. 

 

Attachments: 

 
1 Planning Proposal for Tallowood Ridge, E2016/18397   5 
2 Sustainability Criteria Assessment & Technical Reports, E2016/16179   

3 Superceeded Maps from Proponent's Planning Proposal, E2016/16311   
4 Form of Special Disclosure of Pecuniary Interest, E2012/2815   

  
 10 
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Report 

 
The Planning Proposal 

This Planning Proposal relates to land located at Tallowood Ridge Estate, Mullumbimby, described 
as part Lot 80 in Deposited Plan 1202269.  It also affects an un-made road that traverses north / 5 
south through Lot 80 and one that abuts it immediately to the south. Lot 80 is an irregular shaped 
lot that is in several pieces.  It has a total area of 59.1 hectares.  Approximately 25 hectares is 
affected by zone changes in this Planning Proposal.  The balance of the zones within the subject 
land will not change. The subject land is shown in Figure 1 below. 

 10 
Figure 1: Site Identification Map   

 
Current Zones and Controls 

The subject land is zoned part RU1 Primary Production, part RU2 Rural Landscape, part R2 Low 
Density Residential and part Deferred Matter under Byron LEP 2014.  The Deferred Matter land 15 
remains zoned Rural 1(a) General Rural under LEP 1988.  Figure 2 below shows the current land 
zoning under Byron LEP 2014. 

The Minimum Lot Size (MLS) for the RU1 and RU2 zone is 40 hectares.  The MLS for the R2 zone 
is 400 square metres.  The Floor Space Ratio (FSR) for the R2 land is 0.5:1.  No FSR currently 
applies to the RU1 or RU2 land. 20 
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Figure 2: Current Land Zoning, Byron LEP 2014   

 

 
Figure 3: Proposed Land Zoning, Byron LEP 2014    5 
































































































































































