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I2020/1780  

CONFLICT OF INTERESTS 
 
What is a ñConflict of Interestsò - A conflict of interests can be of two types: 
Pecuniary - an interest that a person has in a matter because of a reasonable likelihood or expectation of appreciable 

financial gain or loss to the person or another person with whom the person is associated.  
Non-pecuniary ï a private or personal interest that a Council official has that does not amount to a pecuniary interest as 

defined in the Code of Conduct for Councillors (eg. A friendship, membership of an association, society or trade union or 
involvement or interest in an activity and may include an interest of a financial nature). 
Remoteness ï a person does not have a pecuniary interest in a matter if the interest is so remote or insignificant that it 

could not reasonably be regarded as likely to influence any decision the person might make in relation to a matter or if 
the interest is of a kind specified in the Code of Conduct for Councillors. 
Who has a Pecuniary Interest? - a person has a pecuniary interest in a matter if the pecuniary interest is the interest of 

the person, or another person with whom the person is associated (see below). 
Relatives, Partners - a person is taken to have a pecuniary interest in a matter if: 

Á The personôs spouse or de facto partner or a relative of the person has a pecuniary interest in the matter, or 
Á The person, or a nominee, partners or employer of the person, is a member of a company or other body that has a 

pecuniary interest in the matter. 
N.B. ñRelativeò, in relation to a person means any of the following: 
(a) the parent, grandparent, brother, sister, uncle, aunt, nephew, niece, lineal descends or adopted child of the person 
or of the personôs spouse; 

(b) the spouse or de facto partners of the person or of a person referred to in paragraph (a) 
No Interest in the Matter - however, a person is not taken to have a pecuniary interest in a matter: 

Á If the person is unaware of the relevant pecuniary interest of the spouse, de facto partner, relative or company or 
other body, or 

Á Just because the person is a member of, or is employed by, the Council. 
Á Just because the person is a member of, or a delegate of the Council to, a company or other body that has a 

pecuniary interest in the matter provided that the person has no beneficial interest in any shares of the company or 
body. 

Disclosure and participation in meetings 

Á A Councillor or a member of a Council Committee who has a pecuniary interest in any matter with which the Council 
is concerned and who is present at a meeting of the Council or Committee at which the matter is being considered 
must disclose the nature of the interest to the meeting as soon as practicable. 

Á The Councillor or member must not be present at, or in sight of, the meeting of the Council or Committee: 
(a) at any time during which the matter is being considered or discussed by the Council or Committee, or 
(b) at any time during which the Council or Committee is voting on any question in relation to  the matter. 

No Knowledge - a person does not breach this Clause if the person did not know and could not reasonably be expected 

to have known that the matter under consideration at the meeting was a matter in which he or she had a pecuniary 
interest. 
Non-pecuniary Interests - Must be disclosed in meetings. 

There are a broad range of options available for managing conflicts & the option chosen will depend on an assessment 
of the circumstances of the matter, the nature of the interest and the significance of the issue being dealt with.  Non-
pecuniary conflicts of interests must be dealt with in at least one of the following ways: 

Á It may be appropriate that no action be taken where the potential for conflict is minimal.  However, Councillors 
should consider providing an explanation of why they consider a conflict does not exist. 

Á Limit involvement if practical (eg. Participate in discussion but not in decision making or vice-versa).  Care needs to 
be taken when exercising this option. 

Á Remove the source of the conflict (eg. Relinquishing or divesting the personal interest that creates the conflict) 

Á Have no involvement by absenting yourself from and not taking part in any debate or voting on the issue as of the 
provisions in the Code of Conduct (particularly if you have a significant non-pecuniary interest) 
 

RECORDING OF VOTING ON PLANNING MATTERS 
Clause 375A of the Local Government Act 1993 ï Recording of voting on planning matters 
(1) In this section, planning decision means a decision made in the exercise of a function of a council under the 

Environmental Planning and Assessment Act 1979: 
(a) including a decision relating to a development application, an environmental planning instrument, a 

development control plan or a development contribution plan under that Act, but 
(b) not including the making of an order under that Act. 

(2) The general manager is required to keep a register containing, for each planning decision made at a meeting of the 
council or a council committee, the names of the councillors who supported the decision and the names of any 
councillors who opposed (or are taken to have opposed) the decision. 

(3) For the purpose of maintaining the register, a division is required to be called whenever a motion for a planning 
decision is put at a meeting of the council or a council committee. 

(4) Each decision recorded in the register is to be described in the register or identified in a manner that enables the 
description to be obtained from another publicly available document, and is to include the information required by the 
regulations. 

(5) This section extends to a meeting that is closed to the public. 
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BUSINESS OF ORDINARY (PLANNING) MEETING  
 

1.  PUBLIC ACCESS  

2. APOLOGIES 

3. REQUESTS FOR LEAVE OF ABSENCE 

4. DECLARATIONS OF INTE REST ï PECUNIARY AND NON-PECUNIARY  

5. TABLING OF PECUNIARY  INTEREST RETURNS (CL 4.9 CODE OF CONDUCT FOR 
COUNCILLORS) 

6. ADOPTION OF MINUTES FROM PREVIOUS MEETINGS 

6.1 Ordinary (Planning) Meeting held on 15 October 2020  

7. RESERVATION OF ITEMS FOR DEBATE AND ORDER  OF BUSINESS 

8. MAYORAL MINUTE 

8.1 Use of public spaces for busking and other activities .................................................... 5  

9. NOTICES OF MOTION 

Nil  

10. PETITIONS 

10.1 Against The Kollective's proposal for Bayside Development in Bayside Brunswick 
Heads ........................................................................................................................... 6  

11. SUBMISSIONS AND GRANTS  

12. DELEGATES' REPORTS  

13. STAFF REPORTS  

General Manager 

13.1 Rent relief for business and not-for-profit organisations eligible for JobKeeper.............. 7 
13.2 Amendments to Code of Meeting Practice .................................................................. 11  

Sustainable Environment and Economy 

13.3 PLANNING - Development Application 10.2019.444.1 Dwelling house and 
swimming pool at 37 Byron Street, New Brighton ........................................................ 15 

13.4 PLANNING - 26.2017.4.1 Lot 22 - Proposed Amendments to the Exhibited Planning 
Proposal ...................................................................................................................... 29 

13.5 PLANNING - Development Application 10.2020.274.1 New dwelling to create dual 
occupancy (detached) at 590 Booyong Road Booyong ............................................... 46 

13.6 PLANNING - Development Application 10.2020.296.1 New dwelling to create dual 
occupancy (detached) in two stages at 665 Coopers Shoot Road Coopers Shoot: 
Stage 1 ï Main dwelling with 2 bedrooms, 2 bathrooms, kitchen, laundry and car 
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port. Stage 2 ï Expanded outbuilding with 1 bedroom, 1 bathroom and separate 
living area .................................................................................................................... 58 

13.7 PLANNING - Development Application 10.2020.30.1 Dual Occupancy at 20 Prince 
Street Mullumbimby .................................................................................................... 72 

13.8 PLANNING - Development Application 10.2020.145.1 Boundary Adjustment and 
Demolition of Garage and Shed at 35A and 35B Argyle Street Mullumbimby .............. 88 

13.9 PLANNING - Report Exceptions to Development Standards 1 July 2020 to 30 
September 2020 ........................................................................................................ 102 

13.10 PLANNING - Report of the 15 October 2020 Planning Review Committee ................ 105 
13.11 PLANNING - Development Application - 10.2020.132.1 - Alterations and Additions 

to Existing Dwelling House, Swimming Pool, Subdivision of two (2) lots into two (2) 
lots - 19 Campbell Street Bangalow .......................................................................... 107 

13.12 PLANNING - Development Application 10.2020.306.1 Rural Dual occupancy 
(detached) at 212 Fowlers Lane, Bangalow .............................................................. 125 

13.13 PLANNING - Development Application 10.2020.138.1 to establish Multi-Dwelling 
Housing (7 units) at 8 Kumbellin Glen, Ocean Shores ............................................... 140 

13.14 PLANNING - Development Application 10.2020.530.1 Swimming Pool and decks at 
36 Roses Road Federal ............................................................................................ 161 

13.15 PLANNING -  26.2020.5.1 Planning proposal to permit a car park at 158 Jonson 
Street, Byron Bay ...................................................................................................... 169 

13.16 Draft Development Control Plan 2014 Chapter B2 Tree and Vegetation 
Management ............................................................................................................. 181 

13.17 PLANNING - S4.55 Application to modify Consent 10.2019.616.1 Mixed Use 
Development, cnr Jonson & Browning Streets Byron Bay ......................................... 184 

13.18 PLANNING - 26.2020.6.1 Byron Local Environmental Plan 2014 Housekeeping 
Amendments ............................................................................................................. 202 

13.19 PLANNING - 26.2020.7.1  E zone Implementation Program - Planning Proposal 
STAGE 3 BLEP 2014 ï Gateway Submission ........................................................... 208 

13.20 Update Resolution 20-525- Clarkes and Main Beach Reserves Inter Agency Meeting213 
13.21 Update - Impacts of and management options for short term rental accommodation 

(STRA) in Byron Shire ............................................................................................... 220    

14. QUESTIONS WITH NOTICE 

 
Questions with Notice: A response to Questions with Notice will be provided at the meeting if 
possible, that response will be included in the meeting minutes.  If a response is unable to be 
provided the question will be taken on notice, with an answer to be provided to the 
person/organisation prior to the next Ordinary Meeting and placed on Councils website 
www.byron.nsw.gov.au/Council/Council-meetings/Questions-on-Notice 
 
 
 
 
Councillors are encouraged to ask questions regarding any item on the business paper to 
the appropriate Director prior to the meeting. Any suggested amendments to the 
recommendations should be provided to Councillor Support prior to the meeting to allow 
the changes to be typed and presented on the overhead projector at the meeting. 
 

http://www.byron.nsw.gov.au/Council/Council-meetings/Questions-on-Notice
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MAYORAL MINUTE 

 
Mayoral Minute No. 8.1 Use of public spaces for busking and other activities 
File No: I2020/1759 
 5 
    

 
I move that Council end the current suspension on the use of public spaces for busking or 
other activity within the definition, including: tarot cards and palm readers, fortune readers, 
or the display or demonstration of items, particularly multiples of items, with an implication 
that they are available for sale or otherwise in exchange for money from 14 December 2020. 
 
 

Background Notes: 
 
At the Council Meeting of 26 March 2020, as part of Councilôs response to the COVID pandemic 10 
Council resolved 20-124 inter alia: 
 

éb)   Establishes a 3 month ban on the use of public spaces for busking or other activity 
within the definition, including: tarot cards and palm readers, fortune readers, or the display 
or demonstration of items, particularly multiples of items, with an implication that they are 15 
available for sale or otherwise in exchange for money.  

 
This suspension was due to expire 30 July 2020. 
 
At the time however, there had been an increase in COVID cases across NSW, and there were 20 
community concerns over the potential spread of COVID into the Byron Shire by people visiting 
and congregating in public places.  The public health orders then restricted outdoor gatherings to 
no more than 20 in a public place.  
 
At the request of the NSW Police, Council resolved to further extend the suspension on the use of 25 
public spaces for busking until the public health order restrictions changed.  Council resolved at the 
extra ordinary meeting 30 July 2020 (20-360): 
 

That Council in relation to the implemented response to COVID-19, extend the current 
suspension on the use of public spaces for busking or other activity within the definition, 30 
including: tarot cards and palm readers, fortune readers, or the display or demonstration of 
items, particularly multiples of items, with an implication that they are available for sale or 
otherwise in exchange for money until 31 January 2021. 

 
This extended suspension was put in place to assist the Police in keeping outdoor gathering 35 
numbers restricted and social distancing requirements met in Byron Shire.  
 
Since July: state borders have started to reopen; various iterations of public health orders have 
been put in place to relax gatherings; and COVID case numbers have not been an issue for Byron 
Shire as a result. Byron Shire like most other local areas is now moving into a recovery phase for 40 
business and community post COVID. Events and activations of spaces and places is one way to 
do this.  In recognition of the role that buskers and other space activators can play in bringing 
vibrancy to towns and villages, a lifting of the current suspension is proposed from mid December. 
 
Buskers and associated space activators will need to have a current permit issued by Council, 45 
COVID Safe practices such as maintaining physical distancing, managing crowds in line with NSW 
Health restrictions observed if they seek to resume activity from this date.  
 
Signed: Cr Simon Richardson 
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PETITIONS 

 
Petition No. 10.1 Against The Kollective's proposal for Bayside Development in 

Bayside Brunswick Heads 
 5 

Directorate: Sustainable Environment and Economy 
Report Author: Shannon Burt, Director Sustainable Environment and Economy  
File No: I2020/1734 
   
 10 
Council is in receipt of a petition containing 100 signatures which seeks: 

 
We, the residents of Bayside and Brunswick Heads have serious concerns about the proposed 
development. A boarding house seems completely incompatible and out of character with Bayside 
without the infrastructure, jobs or public transport to support it.ò 15 
 
Comments from Director Sustainable Environment and Economy: 
 
At the time of writing this response, a development application had been uploaded into the 
Planning Portal (PAN-44324) for 94 Kingsford Drive, Brunswick Heads. The development is 20 
described as: ña mixed use development comprising a general store/cafe, cafe, co-working space, 
8 shop top houses and a boarding house containing 39 rooms, including a manager's room and 
communal laundry and common roomò.  
 
The matters raised in the petition will be considered in the staff assessment report which will be 25 
presented to Council at a future meeting for determination. 
    

 

RECOMMENDATION:  

1. That the petition regarding Against The Kollective's proposal for Bayside 
Development in Bayside Brunswick Heads be noted. 

 
2. That the petition be referred to the Director Sustainable Environment and Economy. 
 

Attachments: 
 30 
1 Confidential - Petition Letter with 100 Signatures Against Proposed Development in Bayside 

Brunswick Heads, S2020/9269   
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STAFF REPORTS - GENERAL MANAGER 

 
Report No. 13.1 Rent relief for business and not-for-profit organisations eligible for 

JobKeeper 
Directorate: General Manager 5 
Report Author: Paula Telford, Leasing and Licensing Coordinator  
File No: I2020/1639 
   
 

 10 
Summary: 
 
Ongoing COVID-19 national and domestic border closures or restrictive movement coupled with 
other Coronavirus restrictions continues to have a significant impact on Councilôs commercial and 
not-for-profit tenants. 15 
 
Tenants that remain eligible for the Australian Governmentôs JobKeeper Scheme have requested 
extended rent relief from Council to coincide with the remaining term of JobKeeper. 
 
This report proposes an extended rent relief programme to tenants of Council that demonstrate 20 
eligibility for JobKeeper at a rate determined by the General Manager for the remaining term of the 
JobKeeper Scheme. 
 
    

 
RECOMMENDATION:  

That Council delegate to the General Manager the authority to negotiate and enter into 
arrangements with JobKeeper eligible businesses and not-for-profit organisations identified 
in this report relating to rental payments due after 31 October 2020 until 28 March 2021. 
 25 

Attachments: 
 
1 Confidential - In confidence - eligibility for JobKeeper, E2020/84832   
2 Confidential - In confidence - eligibility for JobKeeper, E2020/85183   
3 Confidential - In confidence - eligibility for JobKeeper, E2020/85576   30 
4 Confidential - In confidence - eligibility for JobKeeper, E2020/85676   
5 Confidential - In confidence - eligibility for JobKeeper, E2020/85876   
6 Confidential - In confidence - eligibility for JobKeeper, E2020/85887   
7 Confidential - In confidence - eligibility for JobKeeper, E2020/85976   
8 Confidential - In confidence - eligibility for JobKeeper, E2020/85980   35 
9 Confidential - In confidence - eligibility for JobKeeper, E2020/86130   
10 Confidential - In confidence - eligibility for JobKeeper, E2020/86337   
11 Confidential - In confidence - eligibility for JobKeeper, E2020/86341   
12 Confidential - In confidence - rent payable by JobKeeper eligible organisations, E2020/86394   

  40 
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REPORT 
 
Council resolved (20-258) at its 28 May 2020 meeting: 
 
1. That Council waive all rent and licence fees to business affected and identified in the report 5 

from 15 March to 30 June 2020. 
 
2. That the General Manager is delegated to negotiate and enter into arrangements with 

affected businesses on the payments due after 30 June until 31 October 202. 
 10 
In accordance with the above resolution the General Manager negotiated and entered into rent 
relief arrangements with many of the identified businesses for the period up to 31 October 2020.  
Rent relief was provided at a rate of a 50% rent waiver with the remaining 50% of rent deferred for 
the term of the lease or licence. 
 15 
Council has received requests from a number of identified businesses for extended rent relief 
beyond 31 October 2020. Extended rent relief is requested to support business significantly 
impacted by ongoing COVID-19 national and domestic border closures or restrictive movements.    
 
JobKeeper extended: 20 
 
The Australian Government extended its JobKeeper Scheme to eligible businesses and not-for-
profit organisations to 28 March 2021 in response to ongoing COVID-19 pandemic closures and 
restrictions. The aim of the Scheme is to provide temporary assistance those businesses and not-
for-profit organisations significantly impacted by the Coronavirus. 25 
 
Eligibility for extended JobKeeper requires a business or not-for-profit organisation with an 
aggregated turnover of $1 billion or less to demonstrate at least a 30 percent decline in actual GST 
turnover during the period 28 September 2020 to 3 January 2021.Eligibility must be re-tested for 
the remaining period 4 January to 28 March 2021.    30 
 
The NSW Government also extended its COVID-19 rental moratorium measures to 26 March 2021 
requiring landlords to negotiate reductions in rent in good faith with impacted tenants. Tenants not 
affected by COVID-19 restrictions are expected to continue to pay all rents and charges in full.  
Only tenancies governed by the Retail Leases Act 1994 (NSW) are subject to the NSW rental 35 
moratorium.   
 
Council wrote to identified businesses and not-for-profit organisations requesting that the tenant 
put in writing its request for extended rent relief. Tenants were advised that any request must 
include evidence from the Australian Taxation Office that the business or not-for-profit organisation 40 
remains eligible for the JobKeeper Scheme. 
 
Submissions for extended rent relief: 
 
Council received the following submissions from identified businesses and not-for-profit 45 
organisations for extended rent relief including: 
 
1. Surfing Byron Bay Pty Ltd t/as Lets Go Surfing (confidential attachment 1) continues to 

experience a 50% decline in turnover and has demonstrated eligibility for extended 
JobKeeper. 50 

 
2. Australia Skydive Pty Ltd (confidential attachment 2) lessee of a premises at the Tyagarah 

Airfield, continues to experience a significant decline in turnover due to COVID-19 
restrictions and border closures and has demonstrated edibility for extended JobKeeper 

 55 
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3. Golden Breed Corporation Pty Ltd (confidential attachment 3) lessee of 10 Lawson Street 
Byron Bay continues to experience a decline in actual GST turnover of more than 30% due 
to COVID-19 restrictions and has demonstrated eligibility for extended JobKeeper.  

 
4. Byron Stand Up Paddle (confidential attachment 4) continues to experience a greater than 5 

50% decline in turn due to COVID-19 and has demonstrated eligibility for extended 
JobKeeper 

 
5. Fishheads @ Byron Bay Pty Ltd (confidential attachment 5) lessee of café and Byron Bay 

swimming pool complex continues to suffer significant downturn in café trade due to COVID-10 
19 and has demonstrated eligibility for extended JobKeeper. 

 
6. Byron Bay Style Surfing School Pty Ltd (confidential attachment 6) continues to experience a 

downturn in business as demonstrated by actual sales number. The company remains on 
JobKeeper and currently awaits its statement from the Australian Taxation Office showing 15 
extended JobKeeper eligibility.  

 
7. Cape Byron Kayaks (confidential attachment 7) continues to suffer a downturn in turnover 

exceeding 30% and had demonstrated eligibility for extended JobKeeper.  
 20 
8. Byron Bay Surf School Pty Ltd (confidential attachment 8) continues to experience a 

significant decline in turnover and is eligible for JobKeeper.  The company is awaiting its 
statement from the Australian Taxation Office showing extended JobKeeper eligibility. 

 
9. Black Dog Surfing Pty Ltd (confidential attachment 9) remains eligible for JobKeeper. The 25 

company is awaiting its statement from the Australian Taxation Office showing extended 
JobKeeper eligibility. 

 
10. Go Sea Kayak Byron Bay Pty Ltd (confidential attachment 10) remains eligible for 

JobKeeper. The company is awaiting its statement from the Australian Taxation Office 30 
showing extended JobKeeper eligibility. 

 
11. Soul Surf Pty Ltd (confidential attachment 11) remains eligible for JobKeeper. The company 

is awaiting its statement from the Australian Taxation Office showing extended JobKeeper 
eligibility. 35 

 
This report recommends that Council delegate to the General Manager the authority to enter into 
arrangements with JobKeeper eligible businesses and not-for-profit organisations as detailed in 
confidential attachment 12, relating to rental payments due after 31 October 2020 until 28 March 
2021.  40 
 
STRATEGIC CONSIDERATIONS 
 
Community Strategic Plan and Operational Plan  
 45 

CSP Objective L2 CSP Strategy L3 DP Action L4 OP Activity 

Community 
Objective 1:  We 
have infrastructure, 
transport and 
services which meet 
our expectations 

1.2 Provide essential 
services and 
reliable 
infrastructure 
which meet an 
acceptable 
community 
standard 

1.2.6 Optimise 
Councilôs property 
portfolio (SP) 

1.2.6.8 Manage leases and 
contracts at 
Tyagarah Airfield  
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CSP Objective L2 CSP Strategy L3 DP Action L4 OP Activity 

Community 
Objective 1:  We 
have infrastructure, 
transport and 
services which meet 
our expectations 

1.2 Provide essential 
services and 
reliable 
infrastructure 
which meet an 
acceptable 
community 
standard 

1.2.4 Provide active 
and passive 
recreational 
Community space 
that is accessible 
and inclusive for 
all (SP) 

1.2.4.3 Deliver Stage 1 of a 
Public Open Space 
Accessibility 
Program 

 
Legal/Statutory/Policy Considerations 
 
Nil 
 5 
Financial Considerations 
 
The quantum of rent relief waived to businesses and not-for-profit tenants of Council is 
summarised below:  
 10 
Consultation and Engagement 
 
Nil 
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Report No. 13.2 Amendments to Code of Meeting Practice  
Directorate: General Manager 
Report Author: Ralph James, Legal Counsel  
File No: I2020/1702 
   5 
 

 

Summary: 
 
This report discusses and recommends changes to clauses of Council Code of Meeting Practice 10 
relating to Public Access and the participation therein by ña person/organisationò.  
 
It also seeks to clarify the number of speeches/submissions/questions available to ña 
person/organisationò. 
 15 
The report also discusses and recommends the reintroduction into the Code of Meeting Practice of 
provisions relating to meetings of the Planning Review Committee.  
 
    

 
RECOMMENDATION:  

That Council endorse the amendments to the Code of Meeting Practice and place it, as 
amended, on public exhibition for a period of 28 days and that: 
 
a) should no submissions be received the amended Code of Meeting Practice be 

adopted, or 
 
b) should any submissions be received those submissions be reported to Council at its 

first meeting in 2021. 
 20 

Attachments: 
 

1 Draft Amended Code of Meeting Practice, E2020/86844   

  
 25 
  

PLAN_19112020_AGN_1174_files/PLAN_19112020_AGN_1174_Attachment_8266_1.PDF
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REPORT 
 
A draft amended Code Meeting practice, incorporating all of the amendments referred to in this 
report (noted in red), is attachment 1. 
 5 
Public Access 
 
Clauses 4.7, 4.11 and 4.13 of Councilôs Code of Meeting Practice (Code) permit speeches, 
submissions and questions by ña person/organisationò. 
 10 
The interpretation of who is a person, what is an organisation and the number of speeches, 
submissions and questions by either or both ña person/organisationò has become confusing and in 
some instances, contentious.  
 
Legal persons can be either human beings or corporations. ñLegal personò includes 15 
corporations, companies, associations, firms, partnerships, societies, and joint stock companies, 
as well as individuals. 
 
A natural person is an individual human being, as opposed to a legal person.  
 20 
When allowing speeches, submissions and questions from an organisation it was Councilôs 
intention that the organisation would be a community organisation. It is sought to make that 
abundantly clear. 
 
The interpretation of the words ña person/organisation is permitted one speech (clause 4.7), one 25 
submission (clause 4.11) and one question (clause 4.13)ò is also causing confusion. 
 
Councilôs intention was that ña person/organisationò meant that the speech, submission or question 
could be from either of a person or an organisation - but not both. If Council had intended 
otherwise the wording would have been ña person and an organisation.ò 30 
 

Also requiring clarification is the interpretation of clause 4.7 ñA person/organisation is permitted 
one speech in favour of or against items on the Agenda.ò  Council interprets this to mean any one 
item within the total of items, i.e, the items are plural, not the speeches. Otherwise it could 
be interpreted as one speech on every item- the speeches being plural. 35 
 
For the avoidance of doubt it is proposed to amend clause 4.7 to read ñA person/organisation is 
permitted one speech in favour of or against one item on the Agenda.ò  
 
That wording would still permit a person to make one speech in favour of or against one item on 40 
the Agenda, and that person, if representing a community organisation, would also be permitted 
one speech in favour of or against one item on the Agenda. The wording would allow a natural 
person to make one speech in favour of or against one item on the agenda whilst representing a 
legal person but it would not allow a natural person to make a speech in favour of or against one 
item on the agenda and also make a speech in favour of or against one item on the agenda on 45 
behalf of a legal person.  
 
It is recommended that clause 4.7 be amended to read: 
 
A natural person/community organisation is permitted one speech in favour of or against one item 50 
on the Agenda. For avoidance of doubt a natural person is permitted to make one speech in favour 
of or against one item on the agenda. If that natural person also represents a community 
organisation that natural person is permitted to make one speech in favour of or against one item 
on the agenda on behalf of the community organisation, in addition to the speech they make on 
their own behalf. 55 
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It is recommended that clause 4.11 be amended to read: 
 
A natural person/community organisation is permitted to register one submission per meeting on 
matters that are not on the Agenda. For avoidance of doubt, if that natural person also represents 5 
a community organisation that natural person is permitted to register one submission per meeting 
in addition to the submission they register on their own behalf.  
 
It is recommended that clause 4.13 be amended to read: 
 10 
A natural person/community organisation is permitted to ask one question per meeting. For 
avoidance of doubt, if that natural person also represents a community organisation that natural 
person is permitted to ask one question in addition to the question they ask on their own behalf. 
  
There would need to be a consequential amendment to clause 4.6 so that it reads ñNatural 15 
persons/community organisations wanting to speak in favour of or against time on the Agenda will 
be listed for Public Access in the same order the items appear on the Agenda.ò 
 
Planning Review Panel. 
 20 
Amendments made to the Local Government Act 1993 (LGA) in August 2016 by the Local 
Government Amendment (Governance and Planning) Act 2016 provided for a model code of 
meeting practice (Model Meeting Code) to be prescribed by the Regulation. 
 
The Model Meeting Code was prescribed under the Local Government (General) Regulation 2005 25 
(the Regulation) and the then existing meetings provisions of the Regulation were repealed. 
 
Council adopted its Code of Meeting Practice which included the provisions of the Model Meeting 
Code on 13 May 2019 (Resolution 19-103). 
 30 

The pre Model Meeting Code version of Councilôs Code of Meeting Practice was adopted on 11 
June 2014 and was subsequently amended on 27 August 2015 (Amendment to Schedules A 
(order of business)  and B (Special Purpose Committees) ) and on 23 August 2016 (correction to 
clause 19.3 and on 21 June 2018 (amendment to clause 22 and Schedule A). 

 35 
The pre Model Meeting Code version of Councilôs Code of Meeting Practice included provisions 
relating to meetings of the Planning Review Committee.  
 
The Model Meeting Code provides that it applies to all meetings of Council and Committees of 
Council of which all the members are Councillors. All Councillors are members of the Planning 40 
Review Committee. Accordingly, when Councilôs Code of Meeting Practice was drafted to 
incorporate the provisions of the Model Meeting Code the meeting practice of the Planning Review 
Committee was omitted as it was considered superfluous. 
 
The Director Sustainable Environment and Economy has recently advised that, in her view, the 45 
Planning Review Committee would be assisted in the management of its meetings if those 
meetings could be conducted in accordance with a meeting practice specifically designed for the 
Planning Review Committee. 
 
That would not mean that Councilôs Code of Meeting Practice would not apply. There would still be 50 
work for it to do beyond the ambit of the meeting practice of the Planning Review Committee i.e. 
rules of debate, conflicts of interest and keeping order. 
 
The provisions relating to meetings of the Planning Review Committee would be inserted into the 
Code of Meeting Practice as clause 20A. 55 
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STRATEGIC CONSIDERATIONS 
 
Community Strategic Plan and Operational Plan  

CSP Objective L2 CSP Strategy L3 DP Action  L4 OP Activity 

Community Objective 
5:  We have 
community led 
decision making 
which is open and 
inclusive 

5.2 Create a culture of 
trust with the 
community by 
being open, 
genuine and 
transparent 

5.2.4 Support 
Councillors to 
carry out their civic 
duties 

5.2.4.2 Deliver Council 
meeting secretariat 
ï including agenda 
preparation, 
minutes and 
council resolutions 
monitoring 

 5 
Legal/Statutory/Policy Considerations 

 

The Model Meeting Code was prescribed under the Local Government (General) Regulation 2005 
(the Regulation). Council adopted its Code of Meeting Practice which included the provisions of the 
Model Meeting Code on 13 May 2019 (Resolution 19-103) 10 
 
Financial issues  

 
Not applicable. 
 15 
Consultation and Engagement 

 
The Code of Meeting Practice will be placed on public exhibition for a period of 28 days inviting 
submissions from members of the public. 

https://www.byron.nsw.gov.au/files/assets/public/hptrim/corporate-management-policies-current/statutory-policy-code-of-meeting-practice-2020-current_policies-statutory_policies.pdf
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STAFF REPORTS - SUSTAINABLE ENVIRONMENT AND ECONOMY 

 
Report No. 13.3 PLANNING - Development Application 10.2019.444.1 Dwelling house 

and swimming pool at 37 Byron Street, New Brighton 
Directorate: Sustainable Environment and Economy 5 
Report Author: Greg Smith, Team Leader Planning Services  
File No: I2020/1233 
   
 

 10 
Proposal: 
 

DA No:  10.2019.444.1 

Proposal description: Dwelling House and Swimming Pool  

Property description: 
LOT: 3 DP: 869207 

37 Byron Street NEW BRIGHTON 

Parcel No/s: 215660 

Applicant: Ms K Radmacher 

Owner: Ms K Radmacher 

Zoning: RU2 Rural Landscape / 1(d) (Investigation Zone) 

Date received: 2 September 2019 

Delegations Council  

Public notification or 
exhibition:  

- Level 2 advertising under DCP 2014 Part A14 ï Public 
Notification and Exhibition of Development Applications  

- Exhibition period: 19/9/2019 ï 18/10/2019, 19/12/2019 ï 
31/1/2020, 23/7/2020 ï 5/8/2020 

- Submissions received: 6 

Variation request ἦ    Clause 4.6 ἦ    SEPP 1 Ἠ    Not applicable 

Issues: ¶ Bush fire prone land 

¶ Biodiversity values (BDAR) 

¶ Coastal Wetlands,  

¶ Flood liable land 

 
Summary: 
 15 
This application seeks approval for a large single storey dwelling house and swimming pool at 37 
Byron Street, New Brighton. The dwelling includes 6 bedrooms with ensuites, living / dining / 
kitchen space and an adjacent smaller kitchen, gym, study, utility rooms and garaging for up to 5 
vehicles. The dwelling is best described as comprising a number of circles linked by the main 
entrance, dining and living rooms. The proposal sits on one of three large coastal lots north of the 20 
New Brighton Soccer fields. The dwelling is partly elevated to satisfy flood requirements for the 
area and is to be predominantly constructed on concrete piers supporting a concrete slab. Other 
building materials include concrete blockwork, tiled roof, aluminium framed windows     
 
The dwelling has been carefully sited within the cleared areas of the property avoiding areas of 25 
coastal wetland and to minimise the need for any clearing to satisfy bushfire requirements. Access 
to the site is provided by way of a sealed road however the property will rely upon onsite effluent 
disposal by way of a tertiary aerated waste water treatment system.  
 
The subject dwelling is satisfactory in terms of Councilôs planning controls and the subject site is 30 
considered suitable for the proposed development. The application is recommended for approval 
subject to conditions of consent. 
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NOTE TO COUNCILLORS: 
 
In accordance with the provisions of S375A of the Local Government Act 1993, a Division is to be called 
whenever a motion for a planning decision is put to the meeting, for the purpose of recording voting on 5 
planning matters.  Pursuant to clause 2(a) under the heading Matters to be Included in Minutes of Council 
Meetings of Council's adopted Code of Meeting Practice (as amended) a Division will be deemed to have 
been called by the mover and seconder of all motions relating to this report. 
 
    10 

 
RECOMMENDATION:  

That pursuant to Section 4.16 of the Environmental Planning & Assessment Act 1979, 
Development Application No. 10.2019.444.1 for Dwelling House and Swimming Pool, be 
granted consent subject to the conditions of approval in Attachment 3 (E2020/85548). 
 

Attachments: 
 
1 10.2020.444.1 - Plans, E2020/87088   
2 Confidential - 10.2019.444.1 - Submissions, E2020/87075   15 
3 10.2019.444.1 - Recommended Conditions, E2020/85548   

  
 

  

PLAN_19112020_AGN_1174_files/PLAN_19112020_AGN_1174_Attachment_8029_1.PDF
PLAN_19112020_AGN_1174_files/PLAN_19112020_AGN_1174_Attachment_8029_3.PDF
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REPORT 
 
1. INTRODUCTION  
 
1.1. History/Background 5 
 
DA 10.2008.190.1 for a farm shed was refused on 17/6/2008. 
 
DA 10.2017.483.1 for a dwelling house was approved on 8/2/2018. An extract of the approved site 
plan is shown below: 10 
 

 
 
1.2. Description of the proposed development 
 15 
This application seeks approval for a large single storey dwelling house and an ancillary swimming 
pool. The dwelling includes 6 bedrooms with ensuites, living / dining / kitchen space and an 
adjacent smaller kitchen, gym, study, utility rooms and garaging for up to 5 vehicles. The dwelling 
is best described as comprising a number of circles linked by the central main entrance, dining and 
living areas 20 
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The development has been positioned so that it avoids encroachment into the mapped Coastal 
Wetlands areas of the site. The proposed plans are included as Attachment 1 to this Report. 
 
1.3. Description of the site 5 
 

Land is legally 
described as  

LOT: 3 DP: 869207 

Property address is  37 Byron Street NEW BRIGHTON 

Land is zoned:  Part RU2 Rural Landscape under Byron LEP 2014 and part 1(d) 
(Investigation Zone) under Byron LEP 1988. 
 
Note: The proposed development is located entirely within the part of the 
site that is zoned RU2 under Byron Local Environmental Plan 2014, and 
on this basis no further consideration of the provisions of the 1(d) Zone or 
Byron Local Environmental Plan 1988 is required. 

Land area is:  5.204 hectares 

Property is 
constrained by: 

¶ Bush fire prone land 

¶ Endangered Ecological Communities 

¶ Biodiversity values (BDAR) 

¶ Coastal Wetlands, Coastal Wetlands Buffer, Coastal Environment Area, 
Coastal Use Area 

¶ Koala development application mapping 

¶ Flood liable land 

¶ Coastal erosion ï Precinct 3 

¶ Acid sulfate soils ï Classes 3 and 5 

¶ High environmental value vegetation 

Is a BDAR required due to the location of the proposed 
development? 

ἦ Yes  Ἠ No 

Are there any easements in favour of Council affecting 
the site? 

ἦ Yes  Ἠ No 

Is there a Vegetation Management Plan which might 
affect the proposal? ï The conditions of consent require 
a VMP. 

Ἠ Yes  ἦ No 

Is there a Voluntary Planning Agreement which might 
affect the proposal? 

ἦ Yes  Ἠ No 

 
2. SUMMARY OF REFERRALS  
 

Referral Issue 

Environmental Health Officer No objections subject to conditions.  

Development Engineer No objections subject to conditions. 

S64 / Systems Planning Officer No objections subject to conditions. 

Natural Resource Planner  No objections subject to conditions.  

Department of Primary Industries 
ï Office of Water / NRAR  

Integrated Development 
The applicant originally sought consent as integrated 
development DA in terms of the Water Management Act 
2000.  The application was referred to DPI - The Natural 
Resources Access Regulator (NRAR) who advised that for the 
purposes of the Water Management Act 2000 (WM Act), 
General Terms of Approval and/or a Controlled Activity 
Approval the development is exempt. The regulator provided 

no specific comments or conditions to Council. On this basis, 
the development has not been assessed as being for 
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Referral Issue 

integrated development. 
 

 
Natural Resource Planner 
Councilôs Natural Resource Planner originally raised concerns with the proposed development in 
terms of its potential impacts on the wetland. The applicant originally sought consent to fill the site 
through the creation of borrow pits on the site, generating issues relating to Acid sulfate soils, 5 
ground water impacts and there proximity to the mapped wetland areas on the property.  The 
application was amended with the subject borrow pits removed and the dwelling now to be 
constructed on piers. Conditions of consent are recommended to require a vegetation 
management plan for the site to ensuring ongoing improvements to the health of the adjacent 
wetland in the western half of the site post development.  10 
 
Development Engineer (on Coastal Erosion) 
 
The site is mapped as Coastal Erosion ï Precinct 3, and it is recommended conditions of 
development consent to apply in relation the consent lapsing the dwelling be demolished in the 15 
event of coastal erosion affecting the dwelling.  
 
ET Engineer 
Whilst the DA is supported by a proposal for on-site sewage management system, the applicant 
expressed a preference to connect to the sewerage system. The location of the sewerage system 20 
is shown in the Council map extract below. 
 

 
 
The site does not have an entitlement to connect to the sewer. Should Council wish to support a 25 
sewer connection, conditions would need to be imposed for the construction of a private pump 
station and the payment of the relevant headworks charges.  
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The site has an entitlement to connect to the reticulated water system. 
 
Environmental Health Officer 
 5 
Councilôs Environmental Health Consultant reviewed the proposal against the relevant legislation 
and the Best Practice Guidelines and concurs with the finding that, subject to conditions which have 
been included in the conditions (including in relation to groundwater, noise, sewer and on site 
sewage management), the proposal will not have a significant impact in relation to environmental 
health considerations. 10 
 
Groundwater  
Groundwater quality results provided indicate exceedances in Groundwater Investigation 
Level (GIL) for fresh, marine based on the Australian and New Zealand Guidelines for Fresh 
and Marine Water Quality (August 2018) in relation to aluminium and arsenic, while arsenic 15 
was in compliance with the National Medical Research Council (NHMRC) (2011) Drinking 
Water Guidelines. 
 
Groundwater quality results show a lower pH (5.28 ï 5.54) than the recommended range (for 
discharge pH 6.5 to 8.5).  The pH conditions reflect the acidic natural environment. 20 
 
The current design has removed all excavations that were previously below the groundwater 
table. The only below ground level excavation proposed is the swimming pool that will now 
be installed at 1.60m AHD. This is located at 0.55 m above the maximum groundwater level 
recorded at site. Footings for the swimming pool will be installed at 1.30m AHD, 0.25m 25 
above the maximum groundwater level recorded at site. 
 
Given the changes in design to avoid any contact with groundwater (and resultant 
dewatering) any risk associated with groundwater as part of the proposed development is 
likely to be mitigated.   30 
 
Conditions of consent are recommended to confirm that any penetration of the groundwater / 
level not is permitted to avoid dewatering. 
 
Construction noise  35 
Given the scale of the development and the considerable construction period it is 
recommended that a Noise Management Plan be prepared as part of an overall Construction 
Environmental Management Plan for the proposed development. 
 
Potential connection to reticulated sewer  40 
Greg Alderson & Associates, on behalf of the applicant, have contacted Council regarding 
connection to sewer for the site. An email from Council to the applicantôs consultant dated 5 March 
2019 advised that Council does not permit rural dwellings to connect to its water and/or sewer 
systems. 
 45 
In this regard the neighbouring allotment has permission to connect to Council sewer under DA 
10.2007.813.1 as stage 2 of that development. Wherever possible it is preferable for development 
to be afforded a connection to reticulated sewer rather than onsite sewerage management. As 
sewer connection is available next to the subject site, therefore, it is preferred that Council allow 
connection to sewer for this property, seeing that the neighbouring allotment was permitted to 50 
connect. 
 
On site Sewage Management 
In lieu of a sewer connection, effluent will need to be disposed of onsite. The applicant proposed a 
tertiary system with sub surface irrigation area of some 500 m2. This is partly supported with the 55 
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disposal area to be by way of a Wisconsin mound system which will take up an area of 
approximately 220m2. Conditions of consent to apply.  
 
3. SECTION 4.14 ï BUSH FIRE PRONE LAND 
 5 
Under section 4.14 of the Act, Council must be satisfied prior to making a determination for 
development on bush fire prone land, that the development complies with the document óPlanning 
for Bush Fire Protection 2006ô. The site is bush fire prone land. The development application is 
accompanied by a Report by Melanie Jackson (an RFS recognised qualified bush fire risk 
assessment consultant) of Bushfire Risk dated 5/7/2020 which does not recommend any alternate 10 
solutions. Conditions are included in the Recommendation of this Report requiring that the 
development must comply with the requirements of that Report. 
 
EFFECT OF 10/50 RULE ON SIGNIFICANT VEGETATION 
 15 
A condition is recommended requiring that all native vegetation that the 10/50 Vegetation Clearing 
Code of Practice would otherwise authorise to be removed, destroyed or pruned must be retained 
for conservation purposes. 
 
4. SECTION 4.15C ï MATTERS FOR CONSIDERATION ï DISCUSSION OF ISSUES 20 
 
Having regard to the matters for consideration detailed in Section 4.15(1) of the Environmental 
Planning & Assessment Act 1979 (EP&A Act), the following is a summary of the evaluation of the 
issues. 
 25 
4.1 State Environmental Planning Instruments 
 

 Satisfactory Unsatisfactory 

State Environmental Planning Policy (Koala Habitat 
Protection) 2019 

Ἠ ἦ 

Consideration: The western half of the property was mapped as a Koala Development Application 
area on the SEPP (Koala Habitat Protection) 2019 mapping, until the mapping and the SEPP 
were recently amended with approximately 60% of the site is mapped as potential koala habitat 
(coastal swamp forests). Councilôs Natural Resource Planner raises no objection to the proposal 
on the basis of koala habitat protection, with the development located in the eastern cleared part 
of the property away from koala habitat. It is considered the development is likely to have a low to 
no impact on Koalas or koala habitat.  
 

State Environmental Planning Policy No 55ðRemediation of 
Land 

Ἠ ἦ 

Consideration: Whilst the Contaminated Land Assessment was limited in site history, notably the 
discovery of the former nursery in the western half of the site, from the information provided that 
the surface soils are in compliance with the Health Investigation Levels (HIL-A) for residential use 
with gardens and therefore suitable for the proposed development. 

 
With respect to the occurrence of arsenic and aluminium as noted previously arsenic complies 
with the NHMRC (2011) drinking water guidelines and falls outsides the GIL (ANZECC 2018) 
while aluminium exceeds the GIL (2018) and drinking water guidelines. 

 
Nevertheless, given the changes in design to avoid contact with groundwater and resultant 
dewatering any risk associated with groundwater as part of the proposed development 
ought to be mitigated. Conditions are recommended accordingly. 
 

State Environmental Planning Policy (Coastal Management) 
2018 

Ἠ ἦ 

http://www.legislation.nsw.gov.au/maintop/view/inforce/epi+5+1995+cd+0+N
http://www.legislation.nsw.gov.au/maintop/view/inforce/epi+5+1995+cd+0+N
http://www.legislation.nsw.gov.au/maintop/view/inforce/epi+520+1998+cd+0+N
http://www.legislation.nsw.gov.au/maintop/view/inforce/epi+520+1998+cd+0+N
https://www.legislation.nsw.gov.au/#/view/EPI/2018/106
https://www.legislation.nsw.gov.au/#/view/EPI/2018/106
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 Satisfactory Unsatisfactory 

Consideration: The site includes areas mapped under the Coastal Management SEPP as Coastal 
Wetlands, Coastal Wetlands Buffer, Coastal Environment Area and Coastal Use Area. 
 
Councilôs Natural Resource Planner is satisfied that the proposed development will not encroach 
into the Coastal Wetland mapped parts of the site. Councilôs Natural Resource Planner is also 
satisfied that the proposal will not cause significant impacts as a result of being within the Buffer 
area of the Coastal Wetlands, given the incorporation of a Wisconsin mound into the design 
(occupying an approximate area of 220m2) provided fill is not sourced from the subject site. 
 
In relation to the Coastal Environment Area the proposal is unlikely to cause a significant impact 
in relation to: 
 
(a)  the integrity and resilience of the biophysical, hydrological (surface and groundwater) and 

ecological environment, 
(b)  coastal environmental values and natural coastal processes, 
(c)  the water quality of the marine estate (within the meaning of the Marine Estate Management 

Act 2014), 
(d)  marine vegetation, native vegetation and fauna and their habitats, undeveloped headlands 

and rock platforms, 
(e)  existing public open space and safe access to and along the foreshore, beach, headland or 

rock platform for members of the public, including persons with a disability, 
(f)  Aboriginal cultural heritage, practices and places, and 
(g)  the use of the surf zone. 
 
In relation to the Coastal Use Area the proposal is unlikely to cause a significant impact in relation 
to: 
 
(i)   existing access to and along the foreshore, beach, headland or rock platform for members of 

the public, 
(ii)  overshadowing, wind funnelling and the loss of views from public places to foreshores, 
(iii)  the visual amenity and scenic qualities of the coast, 
(iv)  Aboriginal cultural heritage, practices and places, and 
(v)  cultural and built environment heritage. 

 
The development is designed, sited and will be managed to minimise adverse impacts as referred 
to above. The proposal is acceptable having regard to the surrounding coastal and built 
environment, and the bulk, scale and size of the proposed development. 
 

State Environmental Planning Policy (Infrastructure) 2007 Ἠ ἦ 

Consideration: The development is satisfactory having regard to the provisions of the 
Infrastructure SEPP. 
 

 
4.2 Byron Local Environmental Plan 2014 (LEP 2014) 
 
In accordance with LEP 2014 clauses 1.4 and 2.1 ï 2.3: 
(a) The proposed development is defined in the LEP 2014 Dictionary as a dwelling house (with 5 

an ancillary swimming pool); 
(b) The proposed development is located within the RU2 Rural Landscape according to the Land 

Zoning Map; 
(c) The proposed development is permitted with consent in the RU2 Zone, noting also that the 

site has a dwelling entitlement in accordance with clause 4.2A of LEP 2014; and 10 
(d) Regard is had for the RU2 Zone Objectives as follows: 
 

https://www.legislation.nsw.gov.au/#/view/act/2014/72
https://www.legislation.nsw.gov.au/#/view/act/2014/72
http://www.legislation.nsw.gov.au/maintop/view/inforce/epi+641+2007+cd+0+N
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Zone Objective Consideration 

To encourage sustainable primary industry 
production by maintaining and enhancing the 
natural resource base. 

The site is not currently used for sustainable 
primary industry production purposes, but 
options could be explored by the owner at some 
future stage (noting that the site has already 
been approved for a dwelling). 

To maintain the rural landscape character of the 
land. 

The proposal is a positive contribution to the 
particular rural landscape character of the land. 

To provide for a range of compatible land uses, 
including extensive agriculture. 

The proposal is a compatible land use in the 
prevailing context. 

To enable the provision of tourist 
accommodation, facilities and other small-scale 
rural tourism uses associated with primary 
production and environmental conservation 
consistent with the rural character of the locality. 

Tourist accommodation, facilities and other 
small-scale rural tourism uses associated with 
primary production and environmental 
conservation consistent with the rural character 
of the locality are not proposed or prevented by 
this DA. 

To protect significant scenic landscapes and to 
minimise impacts on the scenic quality of the 
locality. 

The proposal will not have a significant impact 
on any publicly accessible scenic landscapes 
and the proposal appropriately minimises 
impacts on the scenic quality of the locality. 

 
Clause 4.3 Height of Building 
The submitted elevations show the 9m maximum building height development standard. The 
maximum height of the building does not exceed the depicted 9m maximum at any point. 
 5 
Clause 6.1 Acid Sulfate Soils ï Classes 3 and 5 
The site is identified by Councilôs GIS as containing Class 3 Acid Sulfate Soils:  Works 
beyond 1 metre below the natural ground surface, works by which the water table is likely to 
be lowered beyond 1 metre below the natural ground surface. The proposal is likely to 
disturb acid sulfate soils.  A number of reports have been prepared in support of a 10 
development application.  

 
The current design has removed all excavations that were previously below the groundwater 
table. The only below ground level excavation proposed is the swimming pool that will now 
be installed at 1.60m AHD. This is located at 0.55 m above the maximum groundwater level 15 
recorded at site. Footings for the swimming pool will be installed at 1.30m AHD, 0.25m 
above the maximum groundwater level recorded at site. 
 
Under the proposed development, soil excavations are to take place within a localised part 
of the site, for strip footings, service trenches and the swimming pool. Disturbance is 20 
expected to be limited to depths of up to 1m below existing ground level (BEGL).  Since it 
has been established that acid sulfate soils do not occur in the soil layers to 1.5m BEGL 
corresponding acid sulphate soil management for the subject development as planned is not 
necessary. 
 25 
Clause 6.2 Earthworks 
As discussed above, earthworks are proposed in relation to footings and installation of services 
etc. Conditions of consent to apply.  
 
Clause 6.3 Flood liable land 30 
The subject dwelling is to be sited and elevated on piers, Minor filling is proposed on site. Flood 
studies and modelling submitted with the application demonstrate that there will be no to minimal 
flood impacts offsite as a result due to the size of the property.  
 
  35 
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Clause 6.6 Essential services 
The site is able to be connected to the reticulated water and electricity supply systems. Stormwater 
to be disposed of onsite as is effluent. It is considered services can be provided to the property to 
enable the dwelling to be constructed.  
 5 
4.3 Any proposed Instrument that has been the subject of public consultation and has 

been notified to the consent authority 
 
Parts of the site are potentially to be within the E2 Environmental Conservation Zone under the E 
Zone Review. The proposal itself however is not within the potential E2 Zone part of the site. 10 
 
4.4 Byron Shire Development Control Plan 2014 (DCP 2014)  
 
DCP 2014 is an applicable matter for consideration in the assessment of the subject development 
application in accordance with subsection 4.15(1) of the EP& A Act because it applies to the land 15 
to which LEP 2014 applies. 
 
These checked Parts/Chapters have been taken into consideration in the assessment of the 
subject development application in accordance with Section 4.15 of the EP&A Act. The proposed 
development is demonstrated to meet the relevant Objectives of all relevant Parts/Chapters (in 20 
some cases subject to conditions and/or to the satisfaction of other assessing officers). 
 
Chapter B4 Traffic Planning, vehicle parking, Circulation, and access 
The proposal has access to a sealed road. Car parking is provided on site for up to 5 vehicles. 
 25 
Chapter B7 Mosquitos and Biting Midge 
The property is highly likely to be affected by mosquitos and biting midge. Standard conditions to 
apply in relation to fly screens to help minimise the impacts of these insects.  
 
Chapter C2 Areas affected by Flood 30 
The proposed dwelling house is to be set at compliant height above the flood level for the area at 
RL 3.61m AHD. The applicant has submitted various flood reports and modelling to demonstrate 
that minor filling for the development can be accommodated on the land without adversely 
impacting upon surrounding development.  
 35 
Chapter D2 Residential accommodation and Ancillary development in Rural Areas 
The proposed development satisfies the general setback, car parking and servicing requirements 
under the DCP. In terms of visual impacts, the dwelling although sizeable in area will be difficult to 
see from the urban areas of New Brighton due to surrounding vegetation, whilst the structure itself 
is well setback behind the dues and is unlikely to be visible from the beach.    40 
 
Chapter E9 Ocean Shores, New Brighton and South Golden Beach 
The subject property sits outside of the mapped areas identified under the DCP. 
 
4.5 Any Planning Agreement or Draft Planning Agreement? 45 
 

 Yes No 

Is there any applicable planning agreement or draft planning 
agreement? 

ἦ Ἠ 

 

 
4.6 Environmental Planning & Assessment Regulation 2000 Considerations 
 
The proposed development raises no issues against the relevant regulations.  50 
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4.7 The likely impacts of that development, including environmental impacts on both the 
natural and built environments, and social and economic impacts in the locality 

 

Impact on: Likely significant impact/s? 

Natural environment No. The proposal will not have a significantly adverse impact on the 
natural environment of the locality. 

Built environment No. The proposal will not have a significantly adverse impact on the 
built environment of the locality. Conditions of consent to apply in 
relation to hours of work, sedimentation and erosion control measures, 
construction noise, builders waste and the like.  

Social Environment No. The proposal will not have a significant social impact on the 
locality. 

Economic impact No. The proposal will not have a significant economic impact on the 
locality. 

 
4.8 The suitability of the site for the development 5 
 
The property is serviced with water, power and telecommunications, and access is available via 
sealed road and driveway. Sewer could be extended to the site; however effluent is to be disposed 
of onsite. The property is affected by flood, coastal erosion and bushfire and these hazards can be 
appropriately managed without having a detrimental impact upon the built or natural environment. 10 
Although the Part J Provisions under DCP 2010 do not apply to the site, standard conditions of 
consent to apply in relation to the consent lapsing in the event coastal erosion threatens the 
property. The site is considered suitable for the proposed development.   
 
4.9 Submissions made in accordance with this Act or the regulations 15 
 
The DA was publicly exhibited on 3 occasions, the first being associated with the originally 
submitted plans and the subsequent two associated with amended plans. 
 
There were a total of 6 submissions made on the development application, being 1 from Crown 20 
Lands and 5 from members of the public. These are included as confidential Attachment 3 to this 
Report. 
 
The Crown Lands submission as an adjoining land owner offers no objections to the proposed 
development as no impact to Crown land has been identified. Crown Lands asked Council to 25 
ensure that the applicant does not undertake any activity on the Crown land or use the Crown land 
for any purpose associated with the development. The development may not: 
 

¶ encroach upon the Crown land,  

¶ remove any vegetation from the Crown land, 30 

¶ stockpile materials, equipment or machinery on the Crown land, 

¶ use the Crown land for access purposes, 

¶ direct stormwater discharges to the Crown land, or  

¶ use the Crown land as an Asset Protection Zone. 
 35 
A condition is recommended accordingly. 
 
2 submissions are in support of the proposed development. One of these advises as follows: 
 
The residence will have minimal negative influence on the following key considerations: 40 
 

¶ The surrounding Nature Reserve is substantially buffeted by the setbacks and vegetative 
screenings ï existing and proposed; 
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¶ The selected location is logical, as it provides optimum privacy whilst impacting on minimal 
flora and fauna; 

¶ Vision lines (internal and external) are respectful of privacy for occupants, neighbours; 

¶ Flooding impacts will be below measurable parameters on site and to neighbours (based on 
specific engineering I had undertaken in 1992); 5 

¶ Solar alignment is logical for the local climate; 

¶ Design and materials are world class; 

¶ Location of residence will be in balance with the existing services and infrastructure. 
 
The remaining three submissions raised the following issues 10 
 

¶ Protect access to the neighbouring property (Lot 1 DP 536652) which is via Byron Street 
and an unnamed street which is adjacent to the lots. 

 
Comment: The subject neighbouring property is Lot 1 DP 536652 shown in the extract from the 15 
Site Plan for the proposed development below. There is an existing generally north-south access 
crossing the subject site, also shown in the extract. The proposed development is to be carried out 
entirely on the eastern side of that access, whereas the neighbouring Lot 1 is entirely to the west of 
that access. The proposal will not change any existing access arrangements in relation to the 
neighbouring Lot 1. 20 
 

 
 

¶ Filling and Flood impacts  
 25 

Comment: The development was substantially amended through the assessment process 
removing proposal to construct borrow pits and to fill the site. Minor filling is still required in part for 
access and for the small effluent disposal area. As discussed above, it is considered the 
development will have negligible impacts on the flood plain in terms of flood heights or the 
displacement of flood waters.    30 
 

¶ The impact of this development will result in a decrease in the amenity to the neighbouring 
property. 

 
Comment: The submission has not nominated the way/s that the proposal would decrease 35 
amenity to the neighbouring property. There is a separation distance of approximately 90m 
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between the neighbouring Lot 1 and the proposed dwelling house. There is not expected to be any 
significant privacy impacts, and will be no overshadowing or view impacts. There are no expected 
significant amenity impacts in relation to the yet to be developed vegetated neighbouring Lot 1. 
 

¶ Access to the neighbouring site through the public roads or in the alternative via No 37 5 
Byron Street to be discussed. 

 
Comment: A meeting is currently being arranged to discuss access to the neighbouring Lot 1 
between the owner of the neighbouring Lot 1, Councilôs Development Engineer and any other 
required staff via an existing but unformed road reserve. This is now a matter for the owner of the 10 
subject land to this DA to negotiate.  
 

¶ Vegetation removal and associated works involved with the borrow pit  
 

Comment: The DA originally proposed a borrow pit however this has been deleted. The dwelling is 15 
to be sited on cleared land with minimal vegetation removal required.  
 

¶ Traffic impacts on Byron Street, New Brighton 
 
Comment: The subject road network is capable of accommodating traffic generated by this 20 
dwelling house. 
  
4.10 Public interest 
 
The proposed development is unlikely to significantly prejudice or compromise the public interest 25 
or create an undesirable precedent, and approval is recommended subject to conditions. 
 
5. DEVELOPER CONTRIBUTIONS 
 
5.1 Water & Sewer Levies 30 
 
Unless the site is to be connected to the sewer, no headworks charges apply. 
 
5.2 Section 7.11 Contributions 
 35 
No Section 7.11 Contributions will be required. 
 
6. DISCLOSURE OF POLITICAL DONATIONS AND GIFTS  
 

Has a Disclosure Statement been received in relation to this application No 

Have staff received a ógiftô from anyone involved in this application that 
needs to be disclosed. Where the answer is yes, the application is to be 
determined by the Director or Manager of the Planning, Development and 
Environment Division. 

No 

Provide Disclosure Statement register details here: Not applicable 40 
 
7. CONCLUSION 
 
The application appropriately addresses the relevant constraints applying to the site including 
flooding, coastal erosion, bushfire and native vegetation. The application is recommended for 45 
approval subject to the conditions of consent.  
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Report No. 13.4 PLANNING - 26.2017.4.1 Lot 22 - Proposed Amendments to the 
Exhibited Planning Proposal 

Directorate: Sustainable Environment and Economy 
Report Author: Steve Daniels, Project Officer - Planning Reforms  
File No: I2020/1244 5 
   
 

 

  
Summary: 10 
 
The Lot 22 planning proposal relates to Council owned land located at the southern edge of 
Mullumbimby, described as (part) Lot 22 DP 1073165, 156 Stuart Street, Mullumbimby.  A 
Gateway Determination was issued by the Department of Planning, Industry & Environment on 30 
May 2018 (Attachment 1). 15 
 
The planning proposal (Attachment 2) was placed on public exhibition from 31 October 2018 to 12 
December 2018 and an independently chaired Public Hearing was held on the 6 February 2019.  
Following the public exhibition and public hearing, Council received a submissions report on 11 
April 2019 and resolved to prepare a further flood study and structure plan for Lot 22 and the 20 
adjoining sites identified in the draft Residential Strategy as investigation areas for future housing. 
 
This report discusses the draft flood study and recommendations, draft structure plan for Lot 22, 
and changes required to the planning proposal provisions as a result.   
 25 
If the planning proposal is supported and the site is ultimately rezoned and reclassified, an 
amendment to the Lot 22 Plan of Management and preparation of a site specific DCP chapter will 
also be required. 
 
In short: 30 
 

¶ The updated flood study prepared by WMAwater (Attachment 3) explores a range of options 
to manage flooding and drainage for Lot 22 and the adjoining investigation areas.  The 
natural rehabilitation approach to stormwater management was the highest ranked option in 
the multi-criteria assessment, which considers non qualitative benefits such as potential for 35 
local drainage and water quality improvements, ecology/habitat improvement, long term 
maintenance cost and the potential for social engagement. As such this option is 
recommended.     

 

¶ The structure plan (Attachment 4) is a high level document designed to inform the planning 40 
proposal and preparation of a site specific DCP.  The structure plan is for illustrative 
purposes only and provides an example of how diverse housing could be delivered on the 
flood free development areas.  It is not a formal plan for development assessment purposes 
and should not be viewed as such.  It is subject to change pending detailed site 
investigations at the DA stage, detailed feasibility assessments, consultation with the 45 
community and consultation with future housing providers. 

 

¶ In response to the flood study recommendations, structure plan and draft Residential 
Strategy, a number of changes to the exhibited planning proposal are presented in this 
report. It is recommended that the planning proposal be updated and forwarded to the 50 
Department of Planning, Industry & Environment for a Gateway determination.   

 
If a positive Gateway determination is issued, Council staff will prepare a community engagement 
program that is in addition to the Gateway exhibition requirements. 
 55 
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NOTE TO COUNCILLORS: 
 
In accordance with the provisions of S375A of the Local Government Act 1993, a Division is to be called 
whenever a motion for a planning decision is put to the meeting, for the purpose of recording voting on 
planning matters.  Pursuant to clause 2(a) under the heading Matters to be Included in Minutes of Council 5 
Meetings of Council's adopted Code of Meeting Practice (as amended) a Division will be deemed to have 
been called by the mover and seconder of all motions relating to this report. 
 
    

 
RECOMMENDATION:  

That Council: 
 
1. Prepare an amended planning proposal for (part) Lot 22 DP 1073165, 156 Stuart Street, 

Mullumbimby that reflects changes detailed in Table 2 of this report. 
 

2. Forward the amended planning proposal and supporting studies to the Minister for 
Planning requesting a Gateway determination. 

 
3.  Place the amended planning proposal, supporting studies and structure plan on 

public exhibition in accordance with the Gateway determination. 
 
4. Carry out a community engagement program in addition to the Gateway exhibition 

requirements. 
 
5. Receive a further report to consider:  
 

a)  The outcome of the public exhibition and community engagement program. 
b)  The preparation of an amended Plan of Management for Lot 22. 
c)  The preparation of Development Control Plan provisions for Lot 22. 
d) The preparation of a holistic traffic and transport study for the Saltwater Creek 

Precinct. 
 10 

Attachments: 
 
1 26.2017.4.1 Gateway determination - Stuart Street Mullumbimby PP_2018_BYRON_001_00 (30/5/18) 

- Lot 22, E2018/46655   
2 26.2017.4.1 Planning Proposal Lot 22 Mullumbimby (v2 Exhibition version) - pdf of E2018/76218, 15 

E2018/76692   
3 Mullumbimby Land Release Areas - Flood Impact Assessment and SWMP Final_Aug2020, 

E2020/43608   

4 26.2017.4.1 Lot 22 Illustrative Structure Plan_Updated 26_10_20, E2020/85789   
5 26.2017.4.1 Lot 22_Draft Statutory Framework and DCP Discussion_Pdf of E2020/85726, 20 

E2020/87627   

  
 

  

PLAN_19112020_AGN_1174_files/PLAN_19112020_AGN_1174_Attachment_8036_1.PDF
PLAN_19112020_AGN_1174_files/PLAN_19112020_AGN_1174_Attachment_8036_2.PDF
PLAN_19112020_AGN_1174_files/PLAN_19112020_AGN_1174_Attachment_8036_3.PDF
PLAN_19112020_AGN_1174_files/PLAN_19112020_AGN_1174_Attachment_8036_4.PDF
PLAN_19112020_AGN_1174_files/PLAN_19112020_AGN_1174_Attachment_8036_5.PDF
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REPORT 
 
Background 
 
The Lot 22 planning proposal relates to Council owned land located at the southern edge of 5 
Mullumbimby, described as (part) Lot 22 DP 1073165, 156 Stuart Street, Mullumbimby.  Lot 22 is 
an irregular shaped lot that is split by a railway line and has part of its boundary to Saltwater Creek. 
Lot 22 includes the Mullumbimby community gardens (however this area is not proposed to be 
rezoned and reclassified) and has a total area of approximately 29.2 hectares.   
 10 
Lot 22 is one of four sites collectively known as the Saltwater Creek Precinct (see Figure 1).  
These sites are identified in the draft Residential Strategy as investigation areas for future housing, 
and have been subject to an early implementation initiative that aims to incorporate affordable 
housing outcomes as a component of any future development.    
 15 

 
Figure 1: Lot 22 & adjoining sites in the Saltwater Creek Precinct   
 
On 23 November 2017 Council considered a planning proposal to rezone and reclassify (part) 
Lot 22 DP 1073165, 156 Stuart Street, Mullumbimby, for the purpose of permitting residential 20 
development with an emphasis on affordable and diverse housing.  
 
Following consideration of the 23 November 2017 Council report, Council resolved (17-597) to 
forward the planning proposal to the NSW Department of Planning and Environment (DPIE) for a 
Gateway determination and proceed to public exhibition of the planning proposal.  A Gateway 25 
Determination was issued by the DPIE on 30 May 2018 (Attachment 1). 
 
The planning proposal (Attachment 2) was placed on public exhibition from 31 October 2018 to 12 
December 2018 and an independently chaired Public Hearing was held on the 6 February 2019. 
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The exhibited Lot 22 planning proposal aims to:  
 

¶ Rezone part of the land (approximately 22 hectares of 29.2 hectares) from RE1 Public 
Recreation zone to R1 General Residential zone to permit residential development with an 5 
emphasis on affordable and diverse housing, and make further consequential amendments 
to planning controls for the site. 

¶ Reclassify par of the land from Community to Operational land.  

¶ Include local provisions to encourage diverse and affordable housing on this and other key 
sites to be identified on a map in Byron LEP 2014.   10 

 
Following the public exhibition and public hearing, Council received a submissions report on 11 
April 2019 and resolved (19-147) to: 
 
1. Prepare a further flood study and a structure plan for Lot 22 DP 1073165 and the three 15 

surrounding properties that make up the Mullumbimby Accessible Housing Area.  
 
2. Receive a further report to consider the future of the Planning Proposal for Lot 22 DP 

1073165 once the additional studies have been completed. 
 20 
The purpose of this report is to provide:  
 

¶ Key recommendations of the draft flood study and concept stormwater management plan; 

¶ An overview of the structure plan developed in response to the flood study 
recommendations;  25 

¶ A detailed overview of proposed changes to the exhibited Planning Proposal provisions;  

¶ A timeline for preparing an updated Plan of Management for the residual Lot 22 community 
land; and 

¶ A timeline for preparing DCP provisions and a traffic and transport study for Lot 22 

 30 
Draft Flood Study & Concept Stormwater Management Plan 
 
In accordance with Res 19-147, WMAwater was engaged to provide an updated flood study 
(Attachment 3) to inform the Lot 22 planning proposal and structure plan.  Given that Lot 22 is one 
of four sites in the Saltwater Creek Precinct, the study area encompasses all 4 sites in this precinct 35 
(Figure 1), providing a more holistic approach to flood planning and a better understanding of 
cumulative flood impacts.   
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Figure 2: Study Area ï Mullumbimby Saltwater Precinct 
  
Based on the analysis undertaken, the following findings were obtained with regards to regional 
flood impacts: 5 

¶ The sites all have a portion of area which is deemed developable when considering the 
impact to the regional flood levels and the development controls with regards to flooding on 
new land release areas; 

¶ A cut to fill balance may be achievable however its viability is dependent on the soil quality 
onsite, which is currently unknown; 10 

¶ Some channel works may be required to achieve the development footprint proposed ï these 
have not been considered in the costing; and 

¶ Some local drainage corridors servicing existing areas may be impacted by the development. 
Future detailed assessments should ensure that the proposed development does not cause 
local drainage issues or regional flooding impacts óoffsiteô.  The report notes that 15 
augmentation of existing drainage corridors may be necessary to improve overall local 
drainage and overcome any offsite impacts.  

 
With regards to stormwater management, two potential management options were reviewed: 
 20 
1. A traditional engineered option which relies on bio retention and detention basins to treat 

runoff; and, 

2. An alternative approach which aims at improving the existing drainage corridor through a 
revitalisation process. 

 25 
Based on the assessment undertaken, the natural channel rehabilitation option is identified as the 
preferred outcome for the development (see Figure 3). While this option is initially more expensive 
to establish, it will provide greater environmental benefits to the area, has potential for improved 
drainage and water quality for areas external to the development and also has a greater 
opportunity for social engagement and amenity. The rehabilitation option is also likely to have a 30 
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lower ongoing maintenance and lifecycle costs when compared to engineered solutions, especially 
with regards to water quality. By contrast, traditional engineered water quality solutions require 
constant maintenance to ensure function, which often does not occur, resulting in a poor urban 
design outcome over time. 
 5 
The natural rehabilitation approach was also the highest ranked option in the multi-criteria 
assessment, which considers non qualitative benefits such as potential for local drainage and 
water quality improvements, ecology/habitat improvement, long term maintenance cost and the 
potential for social engagement. As such this option is recommended. 
 10 

 
 
Figure 3: Developable Area & Alternative Stormwater Management plan (Recommended 

Option) 
 15 
It should be noted that each stage of the development process requires further refinements to flood 
impact modelling and required drainage upgrades.  Additional assessments undertaken at the 
development application stage can draw on a more detailed understanding of the site constraints 
and proposed development outcome.  
 20 
If the planning proposal proceeds to Gateway, the flood study (Attachment 3) will be appended to 
the planning proposal.  If the Gateway determination permits Council to proceed to public 
exhibition, the flood study will be placed on exhibition with the planning proposal for community 
feedback 
 25 
Proposed Structure Plan 
 
The structure plan (Attachment 4) is a high level document designed to inform the planning 
proposal and preparation of a site specific DCP.  The structure plan is for illustrative purposes 
only (excerpt provided below in Figure 4) and provides an example of how diverse housing could 30 
be delivered on the flood free development areas. It is not a formal plan for development 
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assessment purposes and should not be viewed as such.   It is subject to change pending detailed 
site investigations at the DA stage, detailed feasibility assessments, consultation with the 
community and consultation with future housing providers.  
 
The alternative stormwater management plan (natural channel rehabilitation approach) provides 5 
the foundation from which the structure plan has been developed.  The structure plan is therefore 
complimentary in its intention to improve amenity and water quality for areas upstream, restore 
creek systems as part of the three natural drainage channels, and rehabilitate the wetland area on 
the site. 
 10 

 
 
Figure 4:  Illustrative Structure Plan ï Excerpt taken from Attachment 4 

(NOTE: Privately owned land to the west of Lot 22 is overlaid with diagonal black lines; 
this land would be subject to a separate planning proposal and rezoning process) 15 

 
Vision for Lot 22 
 
In broad terms, the vision for Lot 22 is to create an innovative housing precinct that stands apart 
from traditional approaches to suburban housing, while also delivering an accessible housing 20 
component that supports the housing needs of the community.  This vision aims to provide: 
  

¶ A diversity of dwelling typologies and densities; 

¶ Neighbourhoodôs set within the green landscape of the recreation grounds, creek corridors 
and the community gardens. 25 

¶ A highly connected place with walking and cycle links to the nearby schools, town centre, 
parks and services. 

 
The accessible housing component of Lot 22 seeks to promote opportunities for a mix of people to 
join (or re-join) the creative and diverse community of Mullumbimby. This would include: 30 
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¶ Singles and young people; key workers; low income workers and students; lone parents; 
first-home buyers; the elderly; welfare recipients; and people transitioning out of 
homelessness. 

¶ Local Aboriginal people seeking affordable opportunities to live on Country. 
 5 
A Range of Lot Sizes and Dwelling Types 
 
By comparison to other investigation areas identified in the Residential Strategy, Lot 22 aims to 
achieve a higher dwelling density by incorporating a higher percentage of smaller lot sizes within 
the overall lot size mix.  This emphasis on more compact housing typologies reflects the goal of 10 
targeting a 30% affordable housing allocation for Lot 22, as opposed to 20% for other sites 
identified as investigation areas in the Residential Strategy.   
 
There are 2 options for how affordable housing could be placed across the site ï dispersed 
throughout the development or concentrated in small pockets.  Both options have their merits and 15 
will be determined in consultation with the housing provider responsible for construction and 
ongoing management.     
 
This greater emphasis on micro lot housing and small lot housing (delivering 1, 2 & 3 bedroom 
homes) translates to higher dwelling yields for the site.  It is estimated that the development 20 
footprint and proposed lot size mix could yield approximately 250 to 350 dwellings.  Attachment 3 
provides an illustrative picture of potential housing outcomes for the site.  
 
Movement & Access 
 25 
Two vehicle access points are proposed for Lot 22 (and the adjoining privately owned site to the 
west): 
 
1. Via Stuart Street to the north; and 
2. Via a proposed intersection on Coolamon Scenic Drive to the west (in the vicinity of Azalea 30 

Street).  An intersection in this location would seek to improve existing choke points in this 
area which currently struggles to manage bus exchanges, school traffic and vehicles entering 
and exiting the Mullumbimby Rural Co-Op.   

 
The close proximity of Lot 22 to the town centre and essential services in Mullumbimby makes 35 
walking and cycling a viable option for residents making short trips around town.  The structure 
plan aims to promote alternative, healthy transport options over vehicle dependence where 
possible.   
 
The current Gateway determination for the Lot 22 planning proposal did not require a traffic study, 40 
and it is understood that there are a number of access options available.  However it is noted that 
the estimated dwelling yield has increased in the time since the current Gateway was issued.   
 
A traffic study for Lot 22 and the adjoining Residential Strategy Investigation Area is necessary.  It 
is usual practice to undertake a traffic study at the planning proposal stage where the planning 45 
proposal is being progressed by a third party, however in this case, Council is the landowner and 
has stewardship of the planning proposal.  It is considered premature in this particular case to 
undertake a traffic assessment ahead of more detailed work that would establish the subdivision 
design, housing yield and concept viability.  
 50 
Additionally, a separate planning proposal is expected to be received for rezoning of the adjoining 
investigation area to the west.  The site to the west will contribute to the overall traffic volume, and 
the proposed development outcome needs to be understood when considering access options 
noted above and/or any alternative access routes.  Given the need to consider the cumulative 
impacts of future development in Mullumbimby, it would therefore be logical to undertake a holistic 55 
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traffic study for all of the Saltwater Creek Precinct investigation area, including Lot 22.  It is 
proposed that a detailed traffic assessment be undertaken prior to the preparation of a site specific 
DCP for Lot 22. 
 
Recreation and Environmental Conservation 5 
 
The northern half of the site (adjoining the Mullumbimby Community Gardens) sits outside the 
development footprint and provides an opportunity for passive recreation in a restored natural 
environment.   
 10 
A buffer area to the south of the site would provide separation from the adjoining farmland as well 
as opportunities for vegetated recreational areas and urban farming.   
 
Proposed changes to the exhibited Planning Proposal 
 15 
In response to the flood study recommendations, structure plan and the draft Residential Strategy, 
a number of changes to the exhibited planning proposal are required.  It should be noted that an 
amended Gateway determination, or a new Gateway determination, will be necessary.  The 
planning proposal will be re-exhibited along with the supporting studies and structure plan.  All 
proposed changes to the planning proposal are summarised below in Table 2. 20 
 
LEP Provisions to Support Improved Housing Choice, Diversity and Equity 
 
The exhibited planning proposal featured a minimum lot size of 200m2 and a óDiverse Housingô 
clause that sought to deliver a mix of dwellings at one, two or three plus bedrooms.  This approach 25 
has since been superseded by provisions in the draft Residential Strategy, Policy 2 - Improved 
housing choice, diversity and equity.   
 
The objectives are complimentary to The North Coast Regional Plan 2036, Direction 23: Increase 
housing diversity and choice.  Action 23.1 of the Regional Plan (Page 56) requires Councils to: 30 
 

Encourage housing diversity by delivering 40 per cent of new housing in the form of dual 
occupancies, apartments, townhouses, villas or dwellings on lots less than 400 square 
metres, by 2036.  

 35 
To meet the actions in the draft Residential Strategy and the North Coast Regional Plan, new 
urban areas zoned R1, R2 & R3 require supporting provisions in Byron LEP 2014 that deliver a 
range of housing typologies and lot sizes.    
 
Proposed Statutory Clauses - Lot Size Diversity & Housing Diversity 40 
 
The standard instrument Minimum Lot Size maps typically used in Byron LEP 2014 have 
limitations when trying to deliver a development outcome that features a targeted mix of varying lot 
sizes.  Specifying the mix of lot sizes on a site via a minimum lot size map is an overly prescriptive 
approach and lacks the flexibility needed to deliver subdivision outcomes at the DA stage that can 45 
respond to site constraints, servicing requirements, market conditions and investment viability ï 
particularly if land is subject to an affordable housing contribution.      
 
The proposed statutory framework introduces local clauses 4.1G, 4.1H and 4.1I to Byron LEP 
2014.  These clauses operate in conjunction with a proposed óKey Sites Mapô that identifies land to 50 
which the clauses would apply (in this case Lot 22).  The intended effect of these clauses is 
summarised below in Table 1, and a detailed overview is provided in Attachment 4.    
 

https://www.planning.nsw.gov.au/-/media/Files/DPE/Plans-and-policies/north-coast-2036-regional-plan-2017.pdf
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Table 1: Summary of Proposed LEP Statutory Clauses (Attachment 4) - Lot Size Diversity & 
Housing Diversity 

Item # Proposed Byron LEP 
2014 clause  
 

Function of the proposed clause  

(A) Clause 4.1G Provides a target lot size mix for new urban areas based on 

draft Residential Strategy ½ Policy 2 and Table 5.   .   
 
The updated version of Table 5 is provided in Attachment 4.   It 
outlines a lot size diversity mix for investigation areas zones 
R2 & R3, and a separate lot size diversity mix for Council 
owned land zoned R1 (Lot 22).  
 

(B) Clause 4.1H Guides the development of appropriate housing typologies for 
certain lot sizes.  
 
This clause is designed to promote greater housing diversity 
and the efficient use of land. 
 

(C)  Clause 4.1I Provides necessary flexibility to the proposed LEP provisions 
to ensure that development concepts can respond to site 
constraints and investment/ viability considerations.  
 
Often these considerations can only be fully determined 
following detailed site investigations at the DA stage. 
 

(D) Key Sites Map Identifies sites that are required to comply with lot size 
diversity and housing diversity provisions summarised above.   
 
Initially, Lot 22 will be the only site identified on the Key Sites 
Map, however other sites identified as investigation areas in 
the draft Residential Strategy would be included in the future 
subject to a planning proposal confirming their suitability for 
future housing. 
 

 
Overview of All Proposed Changes to the exhibited Planning Proposal 
 5 
In addition to the lot size and housing diversity framework described above, further changes are 
necessary in response to the flood study recommendations, specifically the extent of land zoned 
R1, and a building height provision that factors proposed fill pads.  Table 2 below provides a 
summary of all proposed changes to the exhibited planning proposal. 
 10 
Table 2: Summary of all proposed changes to the exhibited planning proposal 

Item # Previously Exhibited Planning 
Proposal Provisions 
 

Proposed Changes  

(1) Land Use Zones 
 
Rezone approximately 22 hectares of the 
existing RE1 Public Recreation zone to 
R1 General Residential.  This will be a 
new zone not previously used in Byron 
LEP 2014.   
 

 
The extent of the proposed R1 General 
Residential zone will be reduced to the 
southern portion of the site to encompass the 
developable area identified in the flood study. 
 
The balance of the land will remain in its 
current RE1 Public Recreation zone and 
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Item # Previously Exhibited Planning 
Proposal Provisions 
 

Proposed Changes  

The balance of Lot 22 DP 1073165 will 
remain in its current RE1 Public 
Recreation zone and partly as a Deferred 
Matter under Byron LEP 1988 (see 
Figure 5 below). 
 

partly as a Deferred Matter under Byron LEP 
1988 (see Figure 6 below). 
 

(2) Height of Buildings 
 
Current Height of Building (9 metres) will 
be retained. 

Retain the 9 metre Height of Building 
provision and identify the site on a proposed 
Building Height Allowance Map.   

Draft clause 4.3A is proposed to ensure that 
building heights are measured from the flood 
planning level (this is relevant given that 
development pads on Lot 22 will be filled to 
the FPL plus 0.5m freeboard).   

 

4.3A Exceptions to height of buildings 
(1) The objective of this clause is to align 

building height and flood planning 
provisions and provide for a consistent point 
of reference for the measurement of 
building heights in flood prone areas. 

(2) This clause applies to land identified as 
άaƛƴƛƳǳƳ [ŜǾŜƭ !ǳǎǘǊŀƭƛŀƴ IŜƛƎƘǘ 5ŀǘǳƳ 
ό!I5ύέ ƻƴ ǘƘŜ Building Height Allowance 
Map. 
 

The maximum height of a building on land to 
which this clause applies is to be measured from 
the minimum level AHD permitted for that land 
on the Building Height Allowance Map. 
 

(3) Minimum Lot Size 
 
A Minimum Lot Size of 200m2 is 
proposed to encourage affordable 
housing outcomes on the subject land. 
 

Remove the 200m2 minimum lot size control 
from the planning proposal.  The site will not 
feature on the minimum lot size map. 

This provision is to be replaced by the Lot 
Size Diversity & Housing Diversity clauses 
described in Attachment 4 and summarised 
above in Table 1. 
 

(4) Diverse Housing Clause & Key Sites 
Map 
 
Introduce a new diverse housing clause 
applicable to sites identified on a Key 
Sites Map. 
 
4.7   Diverse housing 
 

 
Remove the current diverse housing clause 
from the planning proposal and replace with 
the proposed Lot Size Diversity & Housing 
Diversity clauses described in Attachment 4 
and summarised above in Table 1. 
 

The Key Sites Map is to be retained; 
however it will serve to identify land to which 

https://www.legislation.nsw.gov.au/#/view/EPI/2013/20/maps
https://www.legislation.nsw.gov.au/#/view/EPI/2013/20/maps
https://www.legislation.nsw.gov.au/#/view/EPI/2013/20/maps
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Item # Previously Exhibited Planning 
Proposal Provisions 
 

Proposed Changes  

Council wants to increase the diversity of 
dwelling types in new residential areas 
on land identified on the key sites map. 
 
This clause will apply to residential and 
mixed use development on land shown 
on the key sites map as ñclause 4.7ò.  It 
will apply to a development application 
where four or more dwellings are 
proposed. 
 
Residential development on this land 
should comprise at least 25% one 
bedroom dwellings and at least 50% two 
bedroom dwellings with no more than 
25% of new residential development 
being three or more bedrooms. 
 

the new Lot Size Diversity & Housing 
Diversity clauses apply. 
 
 
 
 

(5) Reclassification ï Community to 
Operational  
 
Reclassify part of Lot 22 DP 1073165 
from Community to Operational to reflect 
the changes to the zone of the land and 
the prospective change of land use.  This 
will be achieved by listing the subject 
land in ñPart 2 Land classified, or 
reclassified, as operational landð
interests changedò within ñSchedule 4 
Classification and reclassification of 
public landò. 
 

 
The area of land subject to reclassification 
will be amended to reflect the proposed R1 
General Residential zone shown below in 
Figure 6.  The remaining land will retain its 
Community Land classification. 
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Figure 5 ï Previously proposed zone changes under the exhibited planning proposal 
 

 

Figure 6 - Proposed zone changes under an amended planning proposal (indicative only)   5 
 








































































































































































































































































































































































