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CONFLICT OF INTERESTS
What i s a fAConf I-Acootflictoffintefeststcanrbe of tive tgpes:

Pecuniary - an interest that a person has in a matter because of a reasonable likelihood or
expectation of appreciable financial gain or loss to the person or another person with whom the
person is associated.

Non-pecuniary i a private or personal interest that a Council official has that does not amount to a
pecuniary interest as defined in the Code of Conduct for Councillors (eg. A friendship, membership
of an association, society or trade union or involvement or interest in an activity and may include
an interest of a financial nature).

Remoteness i a person does not have a pecuniary interest in a matter if the interest is so remote
or insignificant that it could not reasonably be regarded as likely to influence any decision the
person might make in relation to a matter or if the interest is of a kind specified in the Code of
Conduct for Councillors.

Who has a Pecuniary Interest? - a person has a pecuniary interest in a matter if the pecuniary
interest is the interest of the person, or another person with whom the person is associated (see
below).

Relatives, Partners - a person is taken to have a pecuniary interest in a matter if:

1 The personés spouse or de facto partner or a
in the matter, or

1 The person, or a nominee, partners or employer of the person, is a member of a company or
other body that has a pecuniary interest in the matter.

N. B. AfnRel ati veo, in relation to a person means a

(a) the parent, grandparent, brother, sister, uncle, aunt, nephew, niece, lineal descends or adopted
child of the person or of the personbds spouse;

(b) the spouse or de facto partners of the person or of a person referred to in paragraph (a)
No Interest in the Matter - however, a person is not taken to have a pecuniary interest in a matter:

a1 If the person is unaware of the relevant pecuniary interest of the spouse, de facto partner,
relative or company or other body, or

1 Just because the person is a member of, or is employed by, the Council.

a1 Just because the person is a member of, or a delegate of the Council to, a company or other
body that has a pecuniary interest in the matter provided that the person has no beneficial
interest in any shares of the company or body.

Disclosure and participation in meetings

i A Councillor or a member of a Council Committee who has a pecuniary interest in any matter
with which the Council is concerned and who is present at a meeting of the Council or
Committee at which the matter is being considered must disclose the nature of the interest to
the meeting as soon as practicable.

q The Councillor or member must not be present at, or in sight of, the meeting of the Council or
Committee:

(a) atany time during which the matter is being considered or discussed by the Council or
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Committee, or

(b) at any time during which the Council or Committee is voting on any question in relation
to the matter.

No Knowledge - a person does not breach this Clause if the person did not know and could not
reasonably be expected to have known that the matter under consideration at the meeting was a
matter in which he or she had a pecuniary interest.

Non-pecuniary Interests - Must be disclosed in meetings.

There are a broad range of options available for managing conflicts & the option chosen will
depend on an assessment of the circumstances of the matter, the nature of the interest and the
significance of the issue being dealt with. Non-pecuniary conflicts of interests must be dealt with in
at least one of the following ways:

1 It may be appropriate that no action be taken where the potential for conflict is minimal.
However, Councillors should consider providing an explanation of why they consider a
conflict does not exist.

1 Limit involvement if practical (eg. Participate in discussion but not in decision making or vice-
versa). Care needs to be taken when exercising this option.

1 Remove the source of the conflict (eg. Relinquishing or divesting the personal interest that
creates the conflict)

1 Have no involvement by absenting yourself from and not taking part in any debate or voting
on the issue as of the provisions in the Code of Conduct (particularly if you have a significant
non-pecuniary interest)

RECORDING OF VOTING ON PLANNING MATTERS
Clause 375A of the Local Government Act 19931 Recording of voting on planning matters

() In this section, planning decision means a decision made in the exercise of a function of a
council under the Environmental Planning and Assessment Act 1979:

(a) including a decision relating to a development application, an environmental planning
instrument, a development control plan or a development contribution plan under that Act,
but

(b) not including the making of an order under that Act.

(2) The general manager is required to keep a register containing, for each planning decision
made at a meeting of the council or a council committee, the names of the councillors who
supported the decision and the names of any councillors who opposed (or are taken to have
opposed) the decision.

(3) For the purpose of maintaining the register, a division is required to be called whenever a
motion for a planning decision is put at a meeting of the council or a council committee.

(4) Each decision recorded in the register is to be described in the register or identified in a
manner that enables the description to be obtained from another publicly available document,
and is to include the information required by the regulations.

(5) This section extends to a meeting that is closed to the public.
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10.
11.
12.

13.

BYRON SHIRE COUNCIL

BUSINESS OF ORDINARY (PLANNING)
MEETING

PUBLIC ACCESS

APOLOGIES

REQUESTS FOR LEAVE OF ABSENCE

DECLARATIONS OF INTEREST 1T PECUNIARY AND NON-PECUNIARY

TABLING OF PECUNIARY INTEREST RETURNS (CL 4.9 CODE OF CONDUCT FOR
COUNCILLORS)

ADOPTION OF MINUTES FROM PREVIOUS MEETINGS

6.1 Ordinary (Planning) Meeting held on 10 June 2021
RESERVATION OF ITEMS FOR DEBATE AND ORDER OF BUSINESS
MAYORAL MINUTE

NOTICES OF MOTION

9.1  ROUS FULUIE WAALET ...ttt e e e e e e a e e e enn e eeees 7
9.2 EMEIrQgENCY HOUSING ...uuiiiiiiiiiiiiiiiiiiiii e 9
9.3 Rent Reduction for Bangalow Theatre Company Production - RENT............... 14
9.4  Mining and Mining Exploration in Clarence Valley Catchment.......................... 16
9.5 MOs and CTs i pathway for secondary dwellings and dual occupancies ........ 19
9.6 ICOLL OPENING SrALEQY ....uvuuuuuununnnnniiiniiiiiiiiniiiiiiieeiaiieeiesbsseesnesbanaeseeeeeeaennannene 24
9.7  Naming HiStOrCal SItE ........iiiiie i 30
9.8 Pedestrian Access and Safety: Dalley/Tincogan Priority Change..................... 33
9.9 Tincogan Street Safe Movement and ACCESS........cceevieeeeiiieiiiiiiiee e ee e 38
PETITIONS

SUBMISSIONS AND GRANTS
DELEGATES' REPORTS
STAFF REPORTS

General Manager

13.1 Lease to Mercato on Byron Pty Ltd..........cccooviiiiiiiiiiiiiieee e, 46
13.2 Extension of market relocations - Byron Bay ............ccccevvvviiiiiiiiiiiiiiiiiiiiieiieeeee, 52

Corporate and Community Services

13.3 Community Initiatives Program - Funding Round 2021/2022 ...............ccceveeee. 60
13.4 Postponement of the 2021 Local Government Election - Amendment to the
2021 Meeting SChedule ..., 63
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BYRON SHIRE COUNCIL

Sustainable Environment and Economy

13.5 PLANNING - S4.55 Development Application 10.2020.97.2 Modify Weed
Control Requirements, Engineering Construction Plan Requirements and
Development Contribution Payments at 77 Tuckeroo Avenue Mullumbimby .. 67

13.6 PLANNING - Development Application 10.2019.466.1 Community Title
Subdivision Seventeen (17) Lots at 41 Bottlebrush Crescent Suffolk Park....... 79

13.7 PLANNING - Development Application 10.2020.574.1 Farmstay
Accommodation comprising Six (6) Cabins and a Central Facility at 219 The

Saddle Road Brunswick Heads .............uuuiiiiiiiiiiiiiiiin e 107
13.8 PLANNING - Report of the 3 June 2021 Planning Review Committee............ 135
13.9 PLANNING - DA 10.2019.343.1 - Tourist and visitor accommodation

comprising four (4) one-bedroom cabins ............cooovviiiiiiiiie i 138
13.10 Climate Change Adaptation Plan...........ccccccvviiiiiiiiiiiiiiiiieeeeeeeeeeeeeeeeee 171
13.11 Preparing for Climate Active carbon neutral certification 2025/26 -

establishing Council's emissions boundary............ccccooooiii 177
13.12 PLANNING - 26.2020.5.1 158 Jonson Street Planning Proposal Submissions

=T 00 5 PP 185

13.13 Final Coastal Management Program (CMP) Stage 1 Scoping Study for the
Southern Byron Shire Coastline and Belongil Estuary - for adoption by

COUNCIL e 193
13.14 Federal Village Masterplan Progress RepOrt.........ccccvvvvvvviiiiiiiiiiiieiiiiiiieieeee, 210
13.15 PLANNING - Modification Application 10.2019.616.3 Mixed Use

Development cnr Jonson & Browning Streets Byron Bay ............ccccccvvviinnnnnes 216
13.16 PLANNING - 26.2016.6.1 Submissions Report, Planning Proposal for The

Farm, EWINGSUAIE ........uiiiieiiieeeei et e e e 237
13.17 PLANNING - 24.2020.27.1- Bangalow DCP Updates..........cccccccvvrvviriririnnnnnnn. 245
13.18 PLANNING - Letter of Offer and Draft Voluntary Planning Agreement for

Affordable Housing - 68 Rankin Drive, Bangalow...........cccccccceeiiiieeiiiieiiinnnnnnn. 250
13.19 PLANNING - NSW Flood Planning Reforms: Mandatory and Optional LEP

ClAUSES ..o 259
13.20 Request for Owners Consent - "Bewilderness" - Cavanbah Centre ............... 267
13.21 Housing above Council owned Car Parks ...........cccccccviiiiiiiiiiiicieee e, 273
13.22 Development ASSeSSMeNt ESYMPOSIUM ......ccovvviiiiiiiiiiiiiiiiiiiiiieeeeeeeeeeeeeeeeeeees 276
13.23 Update Resolution21-0 6 2 Counci |l 6s rol e in Housi

21-065 Byron Shire's Key Workers ISsue Paper.........ccccceeveiiiiii 284
13.24 Responding to our HOUSING CriSIS .......ccuuuiiiiiieeiiiiiiiiiie e eeeanns 292
13.25 Prohibition on Compliance Levy Changes..........ccuuvvviiiiiiiiiiiiiiiiiiiiiiiieeeeeeeeee 304

Infrastructure Services

13.26 Additional Flow Path Project - Budget Adjustment & Purchase of Easement

ATEA 0N LOL 12 oot e e e e e e e e 310
13.27 Linda Vidler Park Masterplan..............cuuuiiiiiiiiiiiiiiiiiiiiiiiiiiiiiieeeeeeeeeeeeeeeeeeeeee 315
13.28 2021-0014 Provision of Surf Life Saving Services for Byron Shire Council .... 319
13.29 Tender 2021-0002 Truck, Plant and Equipment Hire.........ccccccvvvviiiiiiiiinnnnnnn. 324

No table of contents entries found.
14. QUESTIONS WITH NOTICE

Nil
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BYRON SHIRE COUNCIL
15. CONFIDENTIAL REPORTS

General Manager
15.1 CONFIDENTIAL - Aboriginal Land Claims - Sandhills Reserve...................... 337
Infrastructure Services

15.2 CONFIDENTIAL - Land Acquisition Matters Myocum Road Widening and
RECONSITUCTION ...ttt nsnnnnes 339

Questions with Notice: A response to Questions with Notice will be provided at the meeting
if possible, that response will be included in the meeting minutes. If a response is unable
to be provided the question will be taken on notice, with an answer to be provided to the
person/organisation prior to the next Ordinary Meeting and placed on Councils website
www.byron.nsw.gov.au/Council/Council-meetings/Questions-on-Notice

Councillors are encouraged to ask questions regarding any item on the business
paper to the appropriate Director prior to the meeting. Any suggested amendments
to the recommendations should be provided to Councillor Support prior to the
meeting to allow the changes to be typed and presented on the overhead projector
at the meeting.
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NOTICES OF MOTION

NOTICES OF MOTION

Notice of Motion No. 9.1 Rous Future Water

File No: 12021/1181

I move that Council notes the outcome of the 21 July 2021 Extraordinary meeting of

Rous County Council and:

a) supports the traditional custodians including the Widjabul Wia-bal Native Title

Claim Groupbs aspirations with regard to
area

b) acknowledges the role of Byron Shire Council to be part of securing our future
water supply, both as members of Rous County Council and as responsible
custodians of our region

c) begins consultation with our community that
i) assists them to reduce reliance on town water, and
i) strengthens community preparedness for climate extremes

d) works to implement diverse supply modes and sources and deliver efficiency
and water conservationby whi ch Council and the Shire
more resilient.

Attachments:

1  Draft Regional Water Strategy - Far North Coast, E2021/93271

2 Future Water Project 2060 IWCM - public-exhibition - March 2021, E2021/93272

Signed: Cr Cate Coorey

Councillordés supporting informat.

At the time of writing, the Rous Regional Water Supply T draft revised Integrated Water

Cycle Management Strategy (Future Water Project 2060) had not been adopted.

Assuming that it has been adopted (in whatever form), the key to embedding resilience

into the water supply is to have a diversified portfolio of sources.

Ordinary (Planning) Meeting Agenda5 August 2021

page 7

t


PLAN_05082021_AGN_1280_files/PLAN_05082021_AGN_1280_Attachment_9179_1.PDF
PLAN_05082021_AGN_1280_files/PLAN_05082021_AGN_1280_Attachment_9179_2.PDF

10

15

20

25

30
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NOTICES OF MOTION 9.1

An over-reliance on a single catchment (Rous) should be avoided so that if things go
wrong T such as a contaminated water source or a low dam in a severe drought i there
are other options.

Byron is already looking at the supplysidei Lavertyodos Gap -useeoftreatedor
effluent from the STP and others.

Additionally, we need to be talking to our community about what they are prepared to do
and finding ways to make significant changes to water management from the demand
(consumer) side.

Staff comments
by Dean Baulch, Principal Engineer i Systems Planning, Infrastructure Services:
(Management Comments must not include formatted recommendations T resolution 11-979)

Implementation of demand-side options (demand management, urban effluent reuse and
private supplies) will form part of the long-term strategy through the implementation of

paral |l el initiatives including the NSW gover

strategy (currently being reviewed and updated), the Regional Demand Management Plan
(including rainwater tank rebates, the Sustainable Water Partner Program, smart metering

and community engagement and education) and

Increased drought restrictions are not proposed as part of the long-term strategy but may
be required until water security is resolved.

Rous County Council is not a single catchment. It has diverse water sources and as a
water utility, is looking into future water source options. All townships in the Shire are
already supplied by Rous County Council (Mullumbimby has an emergency supply from
Rous).

Financial/Resource/Legal Implications:

Implications will be dependent on options or strategy adopted by Council to address the
issue of water supply security.

Is the proposal consistent with any Delivery Program tasks?
Yes

1.5.3.2 Implement recommendations from Mullumbimby water supply security
investigations and upgrade
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BYRON SHIRE COUNCIL

NOTICES OF MOTION 9.2

Notice of Motion No. 9.2 Emergency Housing

File No: 12021/1155

| move that Council:

1. Requests staff to prepare and submit a development application and any

required supporting |l ocal approval applic

Accommodati ond devel opmen tdefimtéodsen therLdcalr
Environmental Plan 2014, on that part of Lot 22 identified for Affordable

Housing in the APl an of Management Commun
Fieldso that meets the following paramet e
ATransitional Support etempdrarcaccommoatatiopn o n 0

to bridge the gap from those in insecure housing or at risk of
homelessness to permanent housing and is located as close as possible
to existing residential facilities and social support services.

ATempor ary accommesidential usenay devedopraentrfor a
period of not more than 48 months from the date on which an occupation
certificate is issued under the Act.

2. Requests an update on the progress of the emergency accommodation for
women that was requested by the Community Centre and advises the
timeframe in which this may be delivered.

3. Requests areport exploring the potential and highlighting the barriers for the
Old Mullumbimby Hospital Site to be used for temporary accommodation until
the permanent use of the site has been finalised.

4. Provides areport on any Council land zoned RE1 which could conceivably
under the current rules provide emergency accommodation as per 1. above.

Signed: Cr Michael Lyon

Councillordéds supporting infor mat

The June 24 Council meeting reported back on the motion from March looking for

Ovanpacker accommodationd saying that a rece

managed by Council had failed to locate a site within the Shire that has the required
location, space and amenities to support the proposal. It also highlighted the need for any
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BYRON SHIRE COUNCIL

NOTICES OF MOTION 9.2

site to ensure appropriate space and amenities and be within permissible land use zones

under the Byron LEP for Caravan Parks, Manufactured Home Estates or Low-Key

Camping Grounds. Thi s moti on is moving on from O6vanp
at O0Transitional Supported Accommodationdé as
Plan of Management.

It is important to clarify exactly who we are trying to help here and what we are trying to
provide in this motion. We are not talking about social housing, as has been noted

previously, we need to leave that to State and Federal Governments. Nor are we talking
about those people whose circumstances allow for wrap-around services and interventions

to occur, such as those in acute domestic violence situations. We are talking about a

model which is underpinned by people who have the finance to pay for accommodation in

a onormal é market, including pensingepaents, Kk
etc. that have the means to finance O6affor
available in sufficient quantity for us to not be in a crisis.

ey
da

What needs to be clearly understood here is not just the extent of the emergency we are
currently in, but that we are not even close to the peak of this crisis. There are many

|l andl ords in Byron Shire who are stil!]l curre
this, | mean the rent that could be achieved. Inevitably, some of these landowners will
raise their rents in the coming months to capitalise on the increase in the market, whilst
others will sell and be replaced by landlords who will have much higher mortgages to
cover, which translates to charging higher rents. | am very grateful to those landlords that
do protect our community from the current market forces and seek to simply cover their
costs and mortgage and provide affordable accommodation. What is clear, is that more of
our community will be displaced and forced to live in sub-standard conditions as this crisis
deepens. We need to be bold and innovative and keep pushing for change from a state
government planning department which currently is not serving us. There needs to be a
cultural change demanded of State planning staff from those who represent us in State
Government. This Council has provided at least 6 separate pathways for short and long-
term relief of this crisis and each of them is being held up due to a lack of urgency,
understanding or will, to assist us in housing our displaced community. The time for talk
and imposing barriers is over, we need to see a change of approach which is about
enabling solutions and actions implemented on the ground. Our community is depending
on it, our local economy is depending on it, and we simply cannot wait any longer.

Staff comments

by Shannon Burt, Director, Sustainable Environment and Economy:
(Management Comments must not include formatted recommendations i resolution 11-979)

Lot 22 Mullumbimby and the Former Mullumbimby Hospital site are projects that have
been subject to reports to Council.

The current uses of both sites are otherwise limited to that which their land use zoning and
land classification permits. Both sites also have environmental constraints that need to be
considered as part of any future planning approval process, these have not been fully
examined to date.
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BYRON SHIRE COUNCIL

NOTICES OF MOTION

The Lot 22 Planning proposal project page can be viewed below:

Lot 22 Mullumbimby - Future housing - Byron Shire Council (nsw.gov.au)

Council owned land zoned RE1 Public Recreation is normally coupled with a community
land classification which limits the use of the land to that in a Plan of Management.

Lot 22 has an RE1 zone and a community land classification under a Plan of

Management. The Plan of Management however provides for proposed affordable housing
on a portion of it. See plan below.

Byron Shire Council

#775742 Plan of M: - Land
Mullumbimby Sports Fields

PROPOSED LAND USE

Proposed Land Use Lot 22 DP 1073165
Mullumbimby Sports Fields

Housing Site (3.4 ha) _

#4981 Proposed Community [{ %0 LA
® Garden Site (2 ha) i Vo by

= i Sports Fields l-"
Tred Natural Water
Course (0.5 ha)

e —— — Vot
0 37.5 75 150 225 300

A
Cochutrer Wi 1 biceatie caliat o e ‘20 et o rheruie
gy Ocean)
o et e i P o
' Farramae pec B UG

o e L Byron Shire

Date 12/06/08

As such and as per the recommendation, a development application can be prepared and
Supported Acco

S ub mi

tted for a NAnTransitional

existing definitions in the Local Environmental Plan 2014 on Lot 22.
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BYRON SHIRE COUNCIL

NOTICES OF MOTION 9.2

No other Council owned land zoned RE1 and classified community with a Plan of
Management has this provision. This restricts the applicability of the above approval
pathway to Lot 22 only, without a lengthy and difficult statutory process.

The Former Mullumbimby Hospital site is a Special Purposes zone which without a change
to expand permissible land uses limits the use of the land to that of Health Care Services.

Details of the future uses identified by a stakeholder reference group for the site can be
viewed at the report link below. Housing was one of the uses.

Report No. 13.9 Mullumbimby Hospital Site Project Reference Group Recommendations:
future use of the site

Agenda of Ordinary Meeting - 22 November 2018 (infocouncil.biz)

This project which has been delayed due to site contamination (now resolved), is to be
recommenced this FY.

In relation to Resolution 21-122 Housing Crisis, an update was provided to Council at the
meeting 24 June 2021 where Resolution 21-153 was adopted as follows:

21-253 Resolved that Council:
1. Notes the update provided by staff on Resolution 21-112.

2. Continues to work with the other member councils in the NRJO on potential housing solutions
for our region.

3. Continues to work with relevant state government agencies, housing providers and local housing
groups to deliver (on ground) safe, secure and location appropriate housing solutions for Byron
Shire locals and key workers.

4. Continues to advocate and agitate for housing policy change and financial support from the state
and commonwealth governments where opportunities arise.

5. Hosts a session with staff, interested property/land holders and key stakeholders to specifically
look at quick short term options and sites. This could include local language schools, backpacker

accommodation providers, and O6meanwhile usebd
public.

6. Explores the possibility of doing a public call out to land and property owners outlining the
challengeswearef acing in the shire in regard to this

move, calling on holiday homeowners to consider putting their vacant properties up for rent during
the quieter winter months or transfer it to long term altogether. (Ndiaye/Lyon)

Work on this resolution is ongoing. Updates to Council will be provided in time.

In regard to item 2 of the NoM the proposal is being actively worked on. Encroachment
issues have been resolved and a suitable model of cabin identified, however due to the
impact of covid there are considerable delays in availability i on the order of months. Staff
are investigating alternative suppliers, but the delivery delays appear to be common
across the market. We have even considered overseas suppliers.
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BYRON SHIRE COUNCIL

NOTICES OF MOTION 9.2

Financial/Resource/Legal Implications:

Staff and resources required to implement resolutions are considered on a case-by-case
basis.

Is the proposal consistent with any Delivery Program tasks?
4.2 Support housing diversity in appropriate locations across the Shire

2.2 Support access to a wide range of services and activities that contribute to the
wellbeing of all members of the Byron Shire community
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NOTICES OF MOTION 9.3

Notice of Motion No. 9.3 Rent Reduction for Bangalow
Theatre Company Production - RENT

File No: 12021/1174

I move that Council agrees to waive the rent payable by the Bangalow Theatre
Company to Bangalow A & | Hall S355 Committee in respect of its recent production
to enable the Company to recoup costs.

Signed: Cr Michael Lyon

Councillordés supporting informat.

The Bangalow Theatre Company is a non-profit incorporated association with no corporate
sponsors. Covid has severely impacted the company with its main fundraising event,
BanGala, cancelled and the current restrictions also impacting RENT, a recent production
at Bangalow A & | Hall. This production had been postponed from 2020.

The current outbreak and reimposition of 4sq m social distancing requirements, meant the
seating capacity of the Hall was considerably curtailed, and the (already reduced) rent of
$5,000 was unable to be recouped through ticket sales. This threatens the viability of the
company and its ability to continue to play an active role in the local arts culture.

Bangalow Theatre Company productions has a name for professionalism and quality
entertainment and tickets sell rapidly. The company received a standing ovation on the
evening of 14 July. Now by the time the latest restrictions came into force it was too late
for the production to be cancelled, the right to RENT already having been purchased and
further costs incurred in preparing the production.

The Bangalow A & | Hall Committee is conscio
had already agreed some rate reductions, however it now supports a full fee waiver.

Staff comments
by Vanessa Adams, Director Corporate and Community Services:
(Management Comments must not include formatted recommendations i resolution 11-979)

If Council resolves to support this NoM staff will advise the Company and Committee
accordingly.
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BYRON SHIRE COUNCIL

NOTICES OF MOTION 9.3

Financial/Resource/Legal Implications:
There are no significant financial implications in this proposal.
Is the proposal consistent with any Delivery Program tasks?

Yes - 2.1.1 Support a range of inclusive events that encourage broad community
participation and promote social inclusion.
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NOTICES OF MOTION

Notice of Motion No. 9.4 Mining and Mining Exploration in
Clarence Valley Catchment

File No: 12021/1156

| move that Council:

1. Supports the Clarence Valley Council community in seeking a moratorium on
future mining and mining exploration in the Clarence Valley Catchment.

2. Advocates to the Premier Gladys Berejiklian MP, Deputy Premier John Barilaro

MP and the Minister for Energy & Environment Matt Kean MP.

Attachments:

1 Confidential - Background to Clarence Valley NOM - CCA LOCAL STAKEHOLDER

STATEMENTS, E2021/93263

Signed: Cr Michael Lyon

Councill ordos supporti

ng

nf or mat

| have been contacted by the Clarence Catchment Alliance (CVC) on behalf of Clarence
Valley ratepayers and visitors, 10,000 of whom who have signed a hard copy petition
opposing mining exploration in the Clarence Valley Catchment. The Clarence Valley LGA,
whilst not bordering Byron Shire, is only two shires to the south along the coastline and

water from the Clarence River flows out to our beaches.

The Clarence Valley Council has voted to oppose mineral mining in the Clarence Valley.
The CVC has recently written to neighbouring water catchment Councils to ask for support

on their decision and to ask for those councils to act likewise.

The CCA is writing to Byron Shire Council as many of the signatories on the petition, and
many of their followers on social media are from our LGA, with particular support from the

surfing community (and surfing internationally).

They have asked for Byron Shire to join with CVC and CCA to oppose mineral mining in
our water catchment area. Other Councils to have declared besides Clarence Valley

include Bellingen and Glen Innes.

The petition of over 10,000 signatures has been sent to the New South Wales Legislative

Assembly for debate.
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BYRON SHIRE COUNCIL

NOTICES OF MOTION 9.4

Attached is a list of stakeholder statements that highlight the concerns.

Staff comments
by Shannon Burt, Director, Sustainable Environment and Economy:
(Management Comments must not include formatted recommendations 1 resolution 11-979)

The Clarence Valley Council considered a Notice of Motion Mining in the Clarence Valley
at its ordinary meeting 27 April 2021 and resolved as follows:

COUNCIL RESOLUTION 1 07.21.006

That Council:

1. Note that at the Council meeting on November 24 Council resolved inter alia to
Afoppose mining in the Clarence River Catecht
state and federal governments to impose a moratorium on further mining exploration
|l icences and to cancel existing |icences.

2.  Acknowledge that this motion does not affect existing mines or quarrying operations;

3.  Thank the Hon. John Barilaro for his response on behalf of the Minister for Energy
and Environment, Hon. Matt Kean MP and advising that Council was not seeking an
explanation of the process of developing mining in the Clarence River Catchment but
was advising the state government of its strong opposition to mining in the Clarence
River Catchment;

4. Advise Hon. John Barilaro that the council
opposition to such mining, is asking for the Clarence River Catchment to be
scheduled in the relevant environmental, planning and mining legislation as a no-go
zoneforminer al s mining due to the Catchmentés
values, many of which depend on the Clarence River and its tributaries, and which
support essential and valuable industries which contribute to the local economy as
well as providing drinking water for the Clarence Valley (51,000+ residents) and Coffs
Harbour City Council (76,000+ residents) and water for local agricultural industries;

5.  Write to the Premier of New South Wales, the Hon. Gladys Berejiklian advising her of
Counci llubosm and geskimg her support for a moratorium on mining in the
Clarence River Catchment;

6.  Write to the adjoining councils that have responsibility for areas draining into the
Clarence River Catchment requesti ngktherhat t
to pass resolutions to oppose mining in areas affecting the Clarence River
Catchment.

A link to the Council agenda can be found here: 07.21.006-NOM-Response-to-John-
Barilaro-MP-re-MIning
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Financial/Resource/Legal Implications:
Not applicable
Is the proposal consistent with any Delivery Program tasks?

Not applicable.
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Notice of Motion No. 9.5 MOs and CTs i pathway for
secondary dwellings and dual
occupancies

File No: 12021/1175

I move that Council investigates how to enable a workable pathway to facilitate
secondary dwellings on Multiple Occupancies and to facilitate secondary dwellings
and/or dual occupancies on Community Titles.

Signed: Cr Michael Lyon

Councillords supporting informat.

't is in Councilds interest to find innovat:.
destined for locals, family members and essential workers without delay.

Council can investigate the introduction of contemporary provisions that allow for

secondary dwellings and/or dual occupancies on community titles that can demonstrate

their sitebs capability for additionalashouse
other rural properties, which require site suitability and all the requisites through the normal

DA process. For multiple occupancies, only secondary dwellings are potentially

permissible. Though there is already a theoretical pathway for the attainment of the above,

it has proven to be almost impossible to satisfy.

MOs and CTs present a desirable source of potential extra housing in the shire. With

associated measures ensuring positive social, ecological and food growing outcomes,

existing communities can contribute to creating, in the short term, sustainable, permanent

housing stock at no cost to the public. Allowing communities to demonstrate the

environmental, social and local economic feasibility of secondary dwelling and/or dual

occupancy developments via the DA process can contribute to the provision of diverse and
affordable housing in the Shirebds rural area

As almost all other rural lots are permitted secondary dwellings or dual occupancies on DA
merit, prohibiting them on communities is on the face of it unjust and discriminatory.
Individual lots on communities are often larger than or similar to small acreage lots on rural
estate subdivisions. Communities are also responsible for the maintenance of the common
assets, usually land of high conservation value. They are subject to strenuous
environmental rehabilitation and maintenance measures so it is worth asking if we should
be applying this selective prohibition that ignores these facts.
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Claims have been made that the number of dwellings on approved Multiple Occupancies
(MOs), and the number of Lots in Multiple Occupancies converted to Community Title (MO
to CT) properties were originally determined by an analysis of environmental capacity,
presumably having regard to the natural, social, and economic environment. That claim

may not be true.

The following contentions have been provided to me in support of this Notice of Motion

and are worthy of debate:

1. Formal planning recognition for rural MOs in NSW arose originally from pressure for
formation of Intentional Communities, largely in the NSW Northern Rivers area. After
extensive investigation (and some hand wringing) the NSW Government in 1988
published State Environmental Planning Policy No. 15 (Multiple Occupancy of Rural
Land) (SEPP 15). That Policy determined maximum dwelling and population densities
in MO communities by an arbitrary method that used a series of equations based on
various land areas, together with a cap on the resultant maximum yield of 4 persons

per dwelling.

2. When Byron LEP 1988 introduced its own Multiple Occupancy provisions via Clause
17A and Schedule 10, it once again applied arbitrary limits on dwelling house numbers
to O0amendment No. 6 7rbitlarg makidiym nanmber ofalgeldingn an
houses for 6Schedule 106 | and, determined

the site.

3. More recently the number of Dwelling house Lots in MO to CT properties was again

based primarily on the number of existing houses on the site.

4. Over the decades since SEPP 15 first came into effect environmental assessment
processes have advanced, social norms have changed, population pressures have
grown, diversification of our communities has occurred, and now a serious Housing
Crisis has been declared in our Shire and far wider. In many cases times have moved
on, and environmental assessment techniques have changed since the original
approvals. There is a strong need for planning authorities to understand and work

positively with contemporary changes in community structure and needs.

Enforcement of a prohibition of STRA on secondary dwellings:

Intentional communities have expressed their will to impose and comply by legally binding
mechanisms to prohibit short-term holiday lettings in their potential extra dwellings.

Communities' internal governance bodies can provide a mechanism for prohibiting short-

term holiday-letting to ensure additional housing would be destined for long-term
residency.

These, as an added measure to any consent conditions, are considerably more
enforceable than a restricting consent condition alone.
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9.5

On a strata property (CT) the by-laws in section 5 (By-laws required by Public Authorities)

can be amended/updated to restrict STRA including application of fines.

In case of infringement an application to enforce can be made to the NCAT (NSW

Administrative Tribunal). Alternatively the CJCs (Community Justice Centres) can be

asked to conduct mediations to resolve STRA disputes.

On MOs such regulatory provisions need to be embedded in company constitutions and
co-owners Deeds. For such regulations to be inserted in existing legal arrangements, in
the case of tenants in common, all owners must agree and in the case of companies, there
must be a sufficient majority of shareholders to pass a special resolution, or some other

type of resolution provided for in the constitution.

MOs and CTés may offer better ability to

for issues such as secondary dwellings not being used for STRA.

CTs are the better equipped as fines can be applied (more easily done by CTs managed

by 6Strata Compani es)

MOs are a bit weaker on enforcement but are still much better positioned than other rural

private lots.
Staff comments

by Shannon Burt, Director, Sustainable Environment and Economy:

(Management Comments must not include formatted recommendations i resolution 11-

979)

MOI/CTs

The complexities, historic and current around the mapped MO/CT sites, and the approval
pathways for new development of, or on MO/CT sites have been the subject of a recent

Notice of Motion and staff report.

Notice of Motion No. 9.2 Multiple Occupancies and Rural Workers Cottages

Agenda of Ordinary Meeting - Thursday, 24 June 2021 (infocouncil.biz)

21-221 Resolved that Council:

1. Prepares a report exploring the possibilities, hurdles, and opportunities for continuing
Multiple Occupancies and Community Title as a pathway to providing more options for

accessible and affordable housing in the Byron Shire.

e

ns

2. Prepares a report on pathways to encourage

provide accommodation for farmers wanting to live and work on the land.

3. Progress points 1 and 2 as part of the review of the RLUS to commence FY21/22.

Noting this review will enable a fresh dialogue with relevant state government
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agencies on the current needs of our rural community five years on from the original

RLUS adoption. (Ndiaye/Lyon).

Report No. 13.1 PLANNING - Housekeeping planning proposal exhibition outcomes

26.2020.6.1

Item 1: Controlling secondary dwellings and dual occupancies on multiple occupancy and

rural community title developments

Agenda of Ordinary (Planning) Meeting - Thursday, 10 June 2021 (infocouncil.biz)

Secondary dwellings and dual occupancy dwellings

The interplay between Council planning controls, the Short-Term Rental Accommodation
(STRA) State Environmental Planning Policy and Strata Titles legislation with a proposed
restriction on STRA use of secondary dwellings or dual occupancy dwellings approved on

any MO/CT would need to be considered on a case-by-case basis.

State Environmental Planning Policy (Affordable Rental Housing) Amendment (Short-term

Rental Accommodation) 2021

Secondary dwellings and dual occupancy dwellings are not residential accommodation

types excepted from STRA use (exempt development) under the SEPP.
Strata Schemes and By Laws

By-laws in your strata scheme | NSW Fair Trading

Owner s 6 c ocampadapiby-laves that limit short-term rental accommodation in their
strata scheme, by banning it in lots that are notthehost 6 s pr i nci pal pl ace

However, if someone lives in a strata property as their principal place of residence

, they

will still be able to rent out their home or rooms while they live there, or while they are

temporarily away.

Residential tenancy laws have been changed to clarify that short-term rental

accommodation arrangements of 3 months or less are not covered by the residential

tenancy laws.

As Council is aware, multiple reports have been presented on agendas over the past few
years to advise of the work that staff are progressing to address the current housing crisis

in Byron Shire. This work is ongoing.

Financial/Resource/Legal Implications:

Not applicable.

Is the proposal consistent with any Delivery Program tasks?

4.1.3.15 Provide action implementation update on the RLUS.
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This update will enable a fresh dialogue to commence with relevant state government
agencies on the current needs of our rural community five years on from the original RLUS
adoption, including a review of the current MO/CT controls.
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Notice of Motion No. 9.6 ICOLL Opening Strategy

File No: 12021/1182

| move that Council:

1. Undertakes areview of the current Opening Strategy for the Belongil ICOLL to
determine whether it is impacting adversely on upstream lands within the

Drainage Union catchment and/or flooding issues within the Byron Bay
township.

2. Reviews its performance in comparison to the earlier 2001 Opening Strategy

(Belongil Estuary Management Plan i Parker and Pont 2001).

3. Supports that this review should also address the likely impacts of the new

Overland Flow Route on the ICOLL and from increased effluent flows propos

ed from

the Byron Bay Sewage Treatment Plant (BBSTP), both upstream on Drainage Union

lands and downstream at the mouth opening.

Signed: Cr Michael Lyon

Councillordés supporting infor mat

Councillors will have received complaints from the Belongil Drainage Union Board

regarding the perceived adverse impacts from the current Opening Strategy for the

Belongil ICOLL. A site inspection was conducted on Thursday, July 15 and some
Councillors have also inspected both the Vidal and Flick lands.

The Belongil System ICOLL is unique in that it acts as a critical part of the town

stormwater scheme whilst also acting as the major receiver for treated effluent flows from

the BBSTP. These flows also include the now-closed South Byron STP.

It is critical for the future good health of the relationship between the Drainage Board and
Council that the Council respond proactively and expeditiously to these complaints.
Council and the Board are inextricably linked in the management of the catchment,
primarily by the Water Management Act 2000 and more importantly, because of the

explicit Conditions of Approval for the BBSTP.
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Staff comments
by James Flockton, Infrastructure Planning Coordinator, Infrastructure Services:

by Chloe Dowsett, Coast, Biodiversity and Sustainability Coordinator, Sustainable
Environment and Economy:

(Management Comments must not include formatted recommendations T resolution 11-979)

The Belongil Estuary is a highly valued and uniquepart of Byr onds i conic
known for its abundant biodiversity and diverse ecosystems and is an integral part of the

Cape Byron Marine Park. The Belongil Creek catchment interacts with almost all facets of

the Byron Bay community.

As determined by community consultation (recently and over the years) preservation of the
natural environment is a primary concern with the key values of the Belongil Estuary
including (but not limited to):

1 Healthy vegetation in estuaries, littoral rainforest and dunes providing habitat for
wildlife and sand/soil erosion protection

1 Functioning ecosystems with high flora and fauna biodiversity

| Natural systems are maintained to the greatest extent possible, allowing natural
coastal and estuarine processes to occur

1 Good water quality in the estuaries and open ocean that can support functioning
ecosystems with high biodiversity and recreational opportunities

1 Supported and environmentally sustainable agricultural and industrial businesses

The estuary is a complex ecosystem in its hydrodynamic and environmental processes

and has been impacted over the previous century by significant urban and industrial

development within the catchment resulting in a variety of threats. A detailed summary of

the Belongil Estuary is outlined in the draft Scoping Study for the Southern Shire Coastline
recentlyoutf or public comment on Council 6s websit

Belongil Estuary has variable entrance conditions and is termed as Intermittently Closed
and Open Lakes and Lagoons (ICOLL), dominated by oceanic processes and remaining
predominately in a 6closed6 state.

The main reason for artificially opening the Belongil ICOLL entrance is to mitigate and
reduce the impacts of flooding, with the role and responsibility landing with Council under
floodplain management. In February 2020, Council adopted a sustainable, long-term
Entrance Opening Strategy (EOS) (Res 20-040). The adopted EOS seeks to minimise the
impact of entrance activities on natural littoral processes and the fragile ecosystems which
exist within the Belongil Creek catchment, while also protecting the community and
existing built assets from flooding.
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There are a variety of agencies, authorities, land managers and stakeholders with an
interest or role in entrance management, resulting in varying management objectives for
the Belongil Estuary. An overview of the key values and objectives identified for the
estuary opening strategy is provided in the EOS. However, some of these management
objectives are conflicting and a degree of compromise is required.

For example, to dMaintain as natural as possible entrance openin g r e gohfliots With
OLimit any increases in the duration of 1 nun

Overall, the EOS adopted by Council aims to provide a balanced and sustainable
approach to entrance management of Belongil Estuary.

Strategic Context

In 2016, the NSW government established an integrated coastal management framework
to respond to existing and future coastal management challenges and opportunities. The
development of Coastal Management Programs (CMPs) aim to set the long-term strategy
for the coordinated management of the coast with a focus on achieving the objects of the
Coastal Management Act 2016. CMPs identify coastal management issues and the
actions required to address these issues in a strategic and integrated way. In 2019/20
DPIE strongly advised Council to include the catchment in the CMP process rather than do
a separate catchment management plan.

As such, Council has embarked on developing CMPs for its coastline and just recently
completed the first stage (of the four-stage process of CMP development) for the Southern
Byron Shire Coastline (Cape Byron to south LGA border) including the Tallow and Belongil
Estuaries. In a policy sense, estuary opening strategies and environmental management
plans sit within a CMP and are developed and/or implemented as an action in a CMP.

A variety of other legislation and policies apply to entrance opening including the Fisheries
Management Act; Marine Estate Management Act; Water Management Act which have
various objects and goals.

EOS Reviews

1.EOS Review (minor)

The EOS was adopted in February 2020 and since this time new information regarding
ICOLL form, function and management has been developed by the State. New research
and information regarding the risk of fish kills in estuaries from entrance management is
also known, along with lessons learnt on the methodology of opening from a Council
perspective. A minor review of the adopted EOS is intended to be undertaken by the end
of 2021.

In June 2021 staff started preparing a report to Council on this subject in preparation for
Operational Pl an action 3.3.1.10. The report
meeting.

The intention of the report is to present minor amendments to the adopted Entrance
Opening Strategy (EOS) to Council for endorsement. This is proposed prior to submitting a
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new permit application to the Marine Parks Authority and licence renewal application to
Crown Lands to ensure Council has suitable approvals moving forward.

As outlined above itis proposedthat t he report will i ncorpor a

practiced6 | COLL management and suggested
the EOS. The main areas include (noting that some of these issues will be considered
through the full technical review of the EOS as part of Stage 2 of the CMP):

Flooding of agricultural land

Flooding of Council infrastructure i footpaths, etc

Acid Sulphate Soils

Sewage Treatment Plant outflows (including additional flow path)

Native Vegetation
Fish Kill and Existing EOS Decision Support Tool

Existing EOS Excavation Controls

1
1
1
1
1 Water Quality
1
1
1
1 Existing EOS maximum water level Trigger

Further internal group discussion is required before staff can collectively present
recommendations on the above.

2.EOS i Review (full technical under CMP process)

The minor review precedes a full technical review identified as a Stage 2 CMP
investigation as part of the CMP process. This full technical review is pending adoption of
the draft Scoping Study for the Southern Shire Coastline at the 5 August 2021 meeting
and completion of preceding Stage 2 studies which are required to inform the review (i.e.
the Coastal Hazard Assessment Study - 2021).

Wetland Health

The perceived adverse impacts and assertions by the Drainage Board regarding the
destruction of wetlands due to Council operations/current EOS remain unsubstantiated.
Preliminary comments regarding the Melaleuca wetland dieback include:

- The assertion that too much water is causing dieback is not based on any scientific
historical assessment or impact study (that staff are aware of).

- Existing monitoring and assessment reports provide no basis that BBSTP water and
estuary inundation (high water levels) are the cause of this dieback. The dieback is in
a discrete location and not reported to be occurring on a larger spatial extent in the
catchment (which would be expected if due to prolonged inundation).

- If anything, monitoring is reporting more Melaleuca recruitment.
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- This is not the first time that wetland vegetation in the vicinity has experienced
dieback, as evident on historic photogrammetry records, with recovery also seen over
the years.

- Whilst the latest imagery (2021) appears to show more dieback, there is a variety of
possible causes not limited to salinity, heat stress/drought, pathogens, land
management (e.g., grazing, drainage changes) and inputs (fertilizer etc.,) that also
need to be considered.

Staff acknowledge the dieback at this location and complaints made by the Drainage
Board and have engaged local consultant Australian Wetlands to prepare a report on the
issue and possible causes.

Engagement with the Drainage Board

The Drainage Board is already identified by Council as a stakeholder and has been
engaged throughout the Coastal Management Program (CMP) process to date (via email
to: belongildrainageboard@gmail.com and also via emails to members of the FRM
Advisory Committee, some of whom are also members of the Drainage Board).

Whilst the Drainage Board is not specifically listed as an entity in the CMP Scoping Study
Appendix A -Engagement Strategy, (and is not a public authority with a higher level of

engagement) it is impli editvharteu gph geamg ssqad memts

contactlisto (t he Drainage Board emai l being on

This engagement strategy may be updated in the next stage (Stage 2) of the CMP process
in which case, the Drainage Board can be explicitly referenced. The Belongil Catchment
Drainage Board will continue to be engaged as a stakeholder throughout future stages of

devel opment of Council ds Coast al Management

other related projects.
Financial/Resource/Legal Implications:

Council has limited budget for ICOLL management, the current budget is operational and
essentially only covers opening operations and environmental monitoring.

Internal staff resourcing could complete the minor Entrance Opening Strategy review
suggested above. Additional budget allocation would be required for a more in-depth or
peer review. A more in-depth review is planned as part of Operational Plan action item
3.3.1.4 detailed below and the preparation of the CMP.

Under the NSW Floodplain Development Manual 2005, Councils are responsible for
floodplain management, therefore, it is important that Council continues to manage the
mouth of Belongil Creek from a flood risk management perspective.

Is the proposal consistent with any Delivery Program tasks?

Yes, three Operational Plan actions are consistent with the proposal as below:
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Code Action Measure
3.3.14 Continue preparing a Coastal Stage 1 scoping study complete
Management Program (CMP) in Stage 2 of the CMP process
accordance with the staged commenced
process for Cape Byron Southern
Coastline (including Tallow and
Belongil Creek Catchment)
3.3.1.10 | Belongil Creek Entrance Opening | Review and update the Belongil Creek
Strategy Review Entrance Opening Strategy to ensure
fish kill risk is appropriately considered.
Report updated EOS to Council for
endorsement.
3.3.1.11 | Belongil Creek Entrance Opening | Crown Land and Marine Parks Authority

Approvals

applications submitted.
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Notice of Motion No. 9.7 Naming Historical Site

File No: 12021/1162

I movethatt he o6dirt road / parking bay / pedestr|

beach accessbd, | eadi

n
and The Treehouse,be named t h O New

Signed: Cr Jan Hackett

Councill or 6s fermati@no r t

g from Chi | dd&asSdnBgent
e

Jetty Trackod

i ng 1in

The Byron Bay Historical Society would like to see the history of The Bay (and the Shire)

kept alive for future generations.

To this end they have been picture / signposting significant sites around The Bay and
linking further audio information for each site signposted to an app.

In this process they noticed that the primary beach access, site of the second jetty built in

the Bay at Belongil Beach, remains unnamed to this day.

Byron Bay had two jetties inits historyand t hey were traditional

the original shipping jetty
Belongil Beach.

In 1955 the new jetty at Belongil became the off-loading site
whaling industry (7 years of operation).

at Mai n Beach,

for a short-lived, fledging

To mark this significant site, the Byron Bay Historical Society asks that this beach
entrance, currently used as a drive-in parking spot and major pedestrian access for the

beach, be namedTrnaek di.New Je

Staff comments

by James Flockton, Infrastructure Planning Coordinator

tty

, Infrastructure Services:

(Management Comments must not include formatted recommendations i resolution 11-979)

Anyone can apply to the Geographic Names Board (GNB) to name a place and

i nformation on the process
Names Board of NSW

Rlase naming + Geagbapheal 0 n
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If Council wants to make an application the area to be named will need to be clarified.

Staff have assumed the area highlighted red below is the proposed area to be named.

If this is the area, it is Crown Land managed by the Department of Planning Industry and
Environment i Crown Lands (DPIE-CL). The Bundjalung of Byron Bay (Arakwal) are
recognised as traditional custodians and owners of Native Title Rights and Interests in this
land. Part of the land and the beach in front of it are the subject of an Indigenous Land Use
Agreement (ILUA) between the Arakwal and the NSW Government, so advice would be
needed from DPIE-CL on whether naming would be consistent with the requirements of
the ILUA. An Aboriginal Land Claim is also outstanding over part the area, which DPIE-CL
is responsible for determining prior to having any dealings with the land. Key stakeholders
that would need to be consulted about potential future names for this area include the
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Bundjalung of Byron Bay Aboriginal Corporation (Arakwal), NSW and Tweed Byron Local
Aboriginal Land Councils and DPIE-CL.

In terms of process, place naming is different to road naming. The Geographical Names

Board is responsible for naming places. For proposals by councils, the Geographical

Names Boardodés recommended process still appl
stakeholders and includes a 28-day public submissions process.

If Council is to make the application, it is recommended that Council confirms the area to

be named and authorises staff to start initial consultation with key stakeholders, and if
appropriate, to seek feedback from those stakeholders on potential names for reporting

back to Council for further consideration. Alternatively, Council should confirm its preferred

name for 28-days public exhibition and consultation with key stakeholders, with outcomes

to be reported back to Council.

Financial/Resource/Legal Implications:

This is not a current Operational Plan priority and staff resources would have to be
reassigned to it.

Any person can apply to the Geographic Names Board (GNB) to name a place i see
information available on the Geographic Names Board website at www.gnb.nsw.gov.au
The Geographical Names Act 1966 (NSW) applies to the naming of places and GNB
requirements and processes will need to be followed. In addition, under the Native Title
Act 1993 (Cth) the ILUA applying to the name will need to be complied with.

Is the proposal consistent with any Delivery Program tasks?

No
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Notice of Motion No. 9.8 Pedestrian Access and Safety:
Dalley/Tincogan Priority Change

File No: 12021/1167

| move that Council:

1. Seeks avariation to grant funding for the change of priority project at Tincogan
and Dalley Streets Mullumbimby to be able to complete identified pedestrian
safety and access upgrades at the intersection.

2. Inthe event that a variation is not forthcoming or if any variation does not
provide sufficient funding to complete the pedestrian safety and access
upgrades, approves funding from the Infrastructure Renewal Reserve to be
able to complete the pedestrian safety and access upgrades.

3. Only undertakes priority change at the same time that pedestrian safety
infrastructure and systems are implemented (Res 21-043).

Attachments:

1 24.2020.19.1 - 20210709 OSK5378-TINCOGAN STREET 90% CONSTRUCTION,
E2021/94655

Signed: Cr Basil Cameron

Councillordés supporting infor mat

This Notice of Motion is about ensuring that we deliver on commitments we have made to
the Community through extensive engagement and consultation.

Background is the Our Mullumbimby Masterplan where existing pedestrian access and
safety issues were identified at the intersection of Dalley and Tincogan Streets
Mullumbimby, in particular, pedestrian movement crossing Tincogan Street from the
northern end of Dalley Street to access the town centre. Accordingly, the Masterplan

identified the need toedédstorsngtWenhpédeseéersa

improve access and safety.

The Masterplan also proposed a change of priority for traffic on Tincogan Street with give
way signs removed and relocated to Dalley Street where traffic would no longer have
priority. This would have a further negative impact on the pedestrian access and safety
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issues and as such the two issues have been linked. Safety and access upgrades are
required now and must be completed before a priority change is made.

On 13 July, over 60 residents gathered at the intersection to advocate for pedestrian
safety and access upgrades, concerned that the priority change may occur without these
upgrades. Many residents present were older and using various mobility aids. Also present
were three blind people who live in Dalley Street. A key message from the group is that
the intersection is not currently safe.

The need to improve access and safety at this location has been discussed and
acknowledged as follows.

Identified at site visit and subsequent workshops with dozens of community
representatives during development of the Masterplan

Adopted Masterplan - principles and project actions

Local Traffic Committee

Place Planning Collective

Council resolution, Res 21-043

Engagement with Residents Association

T>o o o To T To

Despite this clear direction and advice, a grant funded project has gone forward for the
priority change only. These grant funds are time limited, and the project must be signed off
by the end of August.

Following discussions with Staff, it may be possible to seek a variation to the funding
agreement, however at the time of writing, it is not guaranteed.

The purpose of this Notice of Motion is to identify an alternative funding source for the
pedestrian safety and access upgrades should a variation not be forthcoming and to
ensure the project can proceed in accordance with Res 21-043.

1. That Council implement the priority changes to give way signs on Tincogan Street at the
intersections of the Dalley Street and Stuart Street, Mullumbimby in order to provide
priority to east-west traffic movements in Tincogan Street as amended by Committee
comments.

2. That Council note the pedestrian safety issues raised by the Mullumbimby Residents
Association and discussed in the Our Mullumbimby Masterplan.

3. That Council only undertake priority change at the same time that pedestrian safety
infrastructure and systems are implemented.

4. That Council proceed with a speed zone review request to reduce the speed along
Tincogan Street between Dalley Street and Station Street. (Cameron/Lyon)

Recommended priority relative to other Delivery Plan tasks:

As described above

Definition of the project/task:
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Provide funding certainty so that pedestrian access and safety upgrades can be
completed, and a traffic priority change can be made at Tincogan and Dalley Streets

intersection.

Source of Funds (if applicable):

Infrastructure Renewal Fund

Staff comments

by James Flockton, Infrastructure Planning Coordinator, Infrastructure Planning:

(Management Comments must not include formatted recommendations i resolution 11-

979)

The absence of Zebra Crossings from the proposed intersection priority change works on
Tincogan Street was not a consequence of funding constraints. Rather, Zebra crossings
were not proposed at these locations due to the following considerations:

1 During the design stage of the project, the site did not meet the TINSW warrants for
Zebra Crossings. Since the design stage was completed, TINSW has revised its
guidelines. Staff have confirmed with TINSW that Zebra crossings may now be
installed on local roads (but not arterial roads) without regard to the warrants.
However, if a Zebra crossing is to be installed it must still be reviewed by LTC for

recommendations to approve or not.

1 Staff submitted the current design to the LTC proposing 2m wide pedestrian refuges
on all sides of each intersection. This was to provide a parent with a pram safe
passage across all roads as a 2m wide refuge provides a wide protected place to stop
while crossing, if required. The location and design of these refuges and footpath links
were reviewed and amended by the LTC to provide improved safety for pedestrians
and address the agreed action from the Mullumbimby Masterplan to strengthen

pedestrian connectionsd with

The Mullumbimby Master Plan also identifies the need to formalise alternative vehicular
travel routes away from Burringbar Street and along Fern Street and Tincogan Street and
identified Tincogan Street as a preferred primary route through Mullumbimby which
potentially changes its road hierarchy status. Installing Zebra Crossings in Tincogan
Street may have a negative impact on traffic flow and increase the potential for additional

traffic congestion in Mullumbimby.

Upgrading the project from the Pedestrian Refuges currently approved and supported by
LTC to Zebra Crossings may increase the lighting requirements for the project and this
could have implications for the construction program and on the project budget. Additional
lighting may also create a nuisance for residents adjacent to the intersections.

The communityds desires for

Zebr a

Pedestri

intersections is noted and if supported by Council, must be reviewed by LTC to ensure

that:
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1 Tincogan Street is not considered an arterial road or a road where warrants must be
applied in relation to Zebra Pedestrian Crossings,

1 Line marking and signage are appropriate and approved,

1 Council takes on board the LTC recommendations prior to implementing works for
Zebra Pedestrian Crossings if supported by LTC.

Council has a current grant deadline to meet for this project. Construction was to be
completed by the end of August which requires the priority changes to be in place.

Subject to further Council resolution and obtaining LTC recommendations on this project, it
is extremely unlikely this deadline will be achieved and accordingly, Council will need to
negotiate a new deadline. Should an alternative deadline not be approved by the grant
provider, Council may be obliged to complete the works as per the current LTC approved
drawings that include pedestrian refuges without pedestrian crossings or abandon this
project and replace with another project that can be completed within the current deadline.

Should LTC support the installation of Zebra Crossings without the need to meet warrants
and Tincogan Street is not considered to be arterial road, Council will need to review
intersection lighting requirements and update design drawings to include line marking and
signage for the crossings prior to commencing any construction activities. This will require
an extension of time and budget amendment to the grant or an alternative funding source
to cover any existing approved budget shortfall noting that it is not possible to quantify the
extent of any shortfall at this time pending additional design investigation and estimation.

The current drawing set is provided at attachment 1.
Financial/Resource/Legal Implications:

Council is obliged to work within TENSW guidelines and warrants, where required. Not
working within TINSW guidelines and warrants will risk legal implications to Council.

Is the proposal consistent with any Delivery Program tasks?

Yes
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Notice of Motion No. 9.9 Tincogan Street Safe Movement and

File No:

Access

12021/1173

I move that Council:

1.

Notes the concerns expressed by residents regarding safety, access and
mobility issues for pedestrians and cyclists along Tincogan Street.

Notes the Councillor background notes attached to this Notice of Motion.

Supports a pedestrian (zebra) crossing on Tincogan Street between Dalley and
Stuart Streets as a priority action.

Undertakes an outcomes focussed Safe Movement and Access Options
Assessment ( 6 As s e s sfan@imcodgan Street between Main Arm Road and
Station Street with the following expected outcomes:

a)

b)

Identify infrastructure, regulatory and other (e.g., education)
improvements that can be made to improve safe access and mobility for
pedestrians and cyclists atthe 6 k ¢ Yo ¢c at refemesl €0 in the
background notes.

Strengthen north-south pedestrian connections over Tincogan Street as
identified in the Our Mullumbimby Masterplan.

Make application for a consistent speed of 40 kph along Tincogan Street
from Main Arm Road to Station Street.

Provide advice on a possible maximum speed of 40kph for a) town centre
precinct, or b) town centre and residential precincts.

Ensure the Access Panel, TIAC and other key stakeholders (e.g., Disability
Service) have opportunities to inform the Assessment and to consider
identified improvements.

Provides a report to Council detailing these outcomes and a delivery plan.

Signed: Cr Basil Cameron
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Councillorodos supporting infor mat

Councillors

9.9

As elsewhere, Mullumbimby is facing ongoing challenges as vehicle numbers moving
through the town continue to increase. In particular Tincogan Street, the key route to the
north-west, is also the only town crossing of the Brunswick River at Federation bridge. It is
the effective town centre bypass link to the M1 and thus in peak times has concentrated
traffic flows. Pedestrian access between the town centre and both the northern and
western residential precincts is currently hazardous at a number of crossing points and

needstobe 6 st r e n gas identified dhdhe Our Mullumbimby Masterplan.

This motion tackles a number of access and safety issues along Tincogan Street from the
intersection of Main Arm Road to Station Street. It is divided into two parts addressing a
priority need for a pedestrian crossing between Dalley Street and Stuart Street and a Safe

Movement and Access Options Assessment ( 6 As s e s amed at sighijicant
improvements at a number of key locations along Tincogan Street.

Tincogan Street - key locations

Intersection Main Arm Road

As named, Tincogan Street/Murwillumbah Road begins at the 6 Tinfersection where Main
Arm Road comes in from the west. Continuing north from this point, Tincogan becomes
Coolamon Scenic Drive (CSD)/Murwillumbah Road and links to the Brunswick Valley Way
at Ocean Shores. At peak times there is often traffic queued back to the Showgrounds on
Main Arm Road waiting to turn right into Tincogan Street towards town. Sight lines to the
left (CSD) are constrained. Pedestrian access is limited to the south side of Tincogan.

Speed limit is 50 kph.

School Zone St Johns

Zone begins just past the Main Arm Road intersection with a current 40Kph during active
zone periods. It continues to the eastern side of Federation Bridge. There is a marked
pedestrian (zebra) crossing adjacent to St Johns in the middle of the school zone. Itis
important to note that this crossing is vital at all times, not just school zone periods, as
pedestrian access via Federation Bridge to the western residential precinct requires
crossing from the north side of Tincogan to the south side at this sole crossing point.

Federation Bridge

A traffic choke point as it is the only town crossing of the Brunswick River. Travel lanes
are narrow and there is a curved approach on both ends that reduces sight lines and
leaves virtually no margin of error, especially if encountering a large vehicle such as bus or

truck at the turn on/off points of the bridge.
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Pedestrian access is provided on the northern side only. As such it means that the
existing pedestrian route from town centre to Main Arm Road requires safe crossing of
Tincogan Street at various points.

There is no formalised cycleway or infrastructure. Understandably given the narrow travel
lanes and approaches, most cyclists can be observed using the pedestrian access.

Speed is either 50kph or 40kph during active school zone periods.
Intersection - Brunswick Terrace

At the foot of the eastern approach to Federation Bridge the intersection is at the midpoint
of an 6 $énd with traffic sweeping on and off the bridge to the west and around a tight
bend on Tincogan to the east. This point is highlighted by the community as of particular
concern due to the wide field of vision required for any attempted crossing and the speed
of traffic that inhibits safe crossing. Itis poorly signed and largely unprotected.

An alternative pedestrian route from the south-western part of town is the shared path
running along the riverside of Brunswick Terrace and terminating at the Tincogan Street
intersection. At this point walkers and cyclists must negotiate this hazardous crossing to
the north side of Tincogan to access the pedestrian pathway over Federation Bridge.

This connecting point of two key pedestrian routes is a significant location, however its
potential amenity is locked up due to the conditions described. During AM peak and other
busy times, it can be too difficult to attempt any crossing.

The school zone (40kph) ends between the east end of Federation Bridge and the
intersection (50kph) which means that peak vehicles are often accelerating off the bridge
through the intersection and into the S bend.

Brunswick Terrace to Dalley Street and Childcare Centre

Rapidly changed conditions from the bend moving from predominately residential
character to town centre periphery with tree lined shady light and increased roadside
parking on gravel shoulders. There is a childcare centre on the corner of Gordon Street
and a pedestrian refuge is provided at this point, however this can sometimes be harder to
see under dappled light and also crosses to the south side where there is no formed
pedestrian access.

The old Civic Centre housing the Neighbourhood Centre is located on the south-west
corner of the intersection. The Neighbourhood Centre coordinates a number of services
including disability services, to clients who largely do not drive and have to access by foot.
Pedestrian conditions for crossing on the western side of the intersection remain poor and
will require further improvement, particularly if there is a change of priority.

Speed thorough this section is 50kph.

The problematic conditions along this section and at Brunswick Terrace intersection make
the crossing of Tincogan at Dalley and Stuart Streets critical pedestrian pathways.
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Dalley Street to Stuart Street to Station Street
The 6 t obmnp aposiding access to the M1 via Station and Argyle Streets.

Conditions between Dalley and Stuart Street are difficult. The poor access and safety of
crossing at Dalley Street is addressed in another Notice of Motion at this meeting, however
conditions are made more challenging as there is a turn in to the service station virtually at
the intersection of Dalley where cars cut across the road to access. Formed access is
limited along part of the southern side, however it is very narrow with a great deal of clutter
from businesses operating in the road reserve and angled parking. The result is that there
IS no real pedestrian access provided other than walking on the road. There is a disability
service operating at the midpoint along the northern side of this section with a need for
better access and disabled parking.

Strengthened connections over the Dalley and Stuart intersections are vital, however with
the concentrated traffic flows and the conditions described above there will continue to be
times when crossing at these points is not a realistic option. As such there is a need for a
formal pedestrian crossing along this section.

A speed reduction to 40kph has been approved for this section.

Between Stuart and Station Street the road narrows with no pedestrian access on the
south side where there is also an intersection with busy McGougans Lane. Sight lines are
poor and turning tight for vehicles exiting the lane. Current priority at Station Street is give
way. Despite the narrowing and constraints, speed through this section is 50Kph.

Pedestrian Crossing

As noted, there is a critical need for crossing points over Tincogan Street as part of
existing pedestrian pathways and to improve access and safety. The most pressing need
is between Stuart and Dalley Streets as the main connector of residential areas to the
town centre as well as identified existing issues and the presence of the disability service.
The need for strengthening pedestrian connections has been identified in the Masterplan
and a formal pedestrian crossing should proceed as a matter of urgency.

Safe Movement and Access Options Assessment

The above description of challenging conditions faced by pedestrians and cyclists
identifies a number of key locations where improvements need to be made. These are
best addressed holistically through an outcomes focussed assessment as they are
interconnected. Expected outcomes of the Assessment include

Identifying infrastructure, regulatory and other (eg. education) improvements that can

be made to improve safe access and mobility for pedestrians and cyclists atthe 6 k e y
| o c a trefesredsotabove.
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Strengthen north-south pedestrian connections over Tincogan Street as identified in
the Masterplan

Making application for a consistent speed of 40 kph along Tincogan Street from Main
Arm Road to Station Street.

Providing advice on a maximum speed of 40kph for a) town centre precinct, or b) town
centre and residential precincts.

Ensuring the Access Panel, TIAC and other key stakeholders (eg Disability Service)
have opportunities to inform the Assessment and to consider identified improvements.

Providing a report to Council detailing these outcomes and a delivery plan.

The Assessment is not intended to be a major study to identify known issues. It is
intended to identify options for improvement. Conditions are apparent and there is
substantial information provided in these notes and within the Community. Local Traffic
Committee has discussed many of the issues at 6 k &€ p ¢ a tin recenstiénes and
provided advice to Council. The Our Mullumbimby Masterplan/Access and Movement has
already identified consistent principles and actions applicable to this precinct. The key task
of the Assessment should be to step through the 6 e x p eocut tecdo idensffyrther
solutions and report to Council.

Our Mullumbimby Masterplan

Excerpts from the Mullumbimby Masterplan

Access and movement Pg 22.

In addition, an ageing population will mean that Mullumbimby will have to look for more
ways to become truly accessible, for people of all abilities. This will involve embedding
inclusivity into any development in the public realm.

Principle 3: Ensure Mullumbimby is accessible and well connected Pg 28.

The town will also need to ensure an inclusive environment for all people through design
that chooses to think of the experience of people living with a disability.

Walkable Town Centre Pg 28.

There is great potential to integrate more active transport infrastructure and improve upon
the existing network to expand it to other areas. In addition, the accessibility for people
with a disability could be improved by utilising the existing benefits of the natural
environment, and a relatively flat town centre.

Precinct 1 - Town Centre Pg 35.
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Upgrade intersections to increase safety, particularly for pedestrians and cyclists.
Re-align the intersections at Stuart and Dalley Streets to improve safety and traffic flow.
Improve the intersection safety along Tincogan Street for pedestrians and cyclists.
Include traffic calming devices to minimise noise and speed.

Precinct 2 - North and South Heritage Areas Pg 40.

Make crossing Tincogan Street safer for pedestrians.

Prioritise pedestrians and cyclists to encourage active transport.

Undertake a traffic study to test the feasibility of this action.

Consult with local community to understand the long-term implications of any such
action.

Too T I I

Disability Discrimination Act 1992 (Cth)

Definition of direct disability discrimination - S.5

Direct disability discrimination

(1) For the purposes of this Act, a person (the discriminator ) discriminates against
another person (the aggrieved person) on the ground of a disability of the aggrieved
person if, because of the disability, the discriminator treats, or proposes to treat, the
aggrieved person less favourably than the discriminator would treat a person without
the disability in circumstances that are not materially different.

(2) For the purposes of this Act, a person (the discriminator ) also discriminates against
another person (the aggrieved person ) on the ground of a disability of the aggrieved
person if:

(a) the discriminator does not make, or proposes not to make, reasonable adjustments
for the person; and

(b) the failure to make the reasonable adjustments has, or would have, the effect that
the aggrieved person is, because of the disability, treated less favourably than a
person without the disability would be treated in circumstances that are not
materially different.

é

Recommended priority relative to other Delivery Plan tasks:

Our Mullumbimby Masterplan actions, principles and priorities.
NoM actions are required for safe delivery of current capital works projects.

Definition of the project/task:

1. Council approval for a pedestrian crossing on Tincogan Street between Dalley and
Stuart Streets.

2. Speed review for consistent speed of 40kph on Tincogan Street from Main Arm Road
to Station Street.

3. Provide a report to Council detailing options assessment at key locations in Tincogan
Street with a delivery plan.

Ordinary (Planning) Meeting Agenda5 August 2021 page 43


http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/dda1992264/s4.html#discriminate
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/dda1992264/s4.html#disability
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/dda1992264/s4.html#disability
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/dda1992264/s4.html#disability
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/dda1992264/s4.html#discriminate
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/dda1992264/s4.html#disability
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/dda1992264/s4.html#reasonable_adjustment
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/dda1992264/s4.html#reasonable_adjustment
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/dda1992264/s4.html#disability
http://www.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/dda1992264/s4.html#disability

10

15

20

25

30

BYRON SHIRE COUNCIL

NOTICES OF MOTION 9.9

Source of Funds (if applicable):

Operational

Signed: Cr Basil Cameron

Staff comments
by James Flockton, Infrastructure Planning Coordinator, Infrastructure Planning:
(Management Comments must not include formatted recommendations i resolution 11-979)

Councillor comments are noted and staff will need to complete further investigations into
the issues raised in this area prior to providing suitably detailed advice.

A further report following further investigations is supported. This would be a report to the
new Council in November 2021.

It is noted that the proposed Zebra Crossing over Tincogan Street between Dalley and
Stuart Streets is being covered by a separate NOM and separate project.

A further report to Council would look to address the various issues on Tincogan that are
outside the scope of the existing Tincogan Street intersection priority projects, being:

1 Potential future options for the Intersection of Tincogan and Station Street

1 Current and alternative speed limit options for the length of Tincogan Street and
Brunswick Terrace

1 Safe Movement and Access for Tincogan Street between Main Arm Road and
Station Street, including costs for any further investigation that would be required to
support the design and construction of any solutions.

1 Identify infrastructure options at key locations that could improve safe access and
mobility for pedestrians and cyclists along and over Tincogan Street

1 Potential future options for the Intersection of Main Arm Road and Brunswick
Terrace*

1 Potential improvements to the school zone outside St Johns
1 Access and speed adjacent the child care centre on Tincogan Street

1 How the above fit with the Mullumbimby Master Plan, PAMP and Bike Plan actions
that Council have previously endorsed

1 All processes required to achieve any recommended solutions.

Ordinary (Planning) Meeting Agenda5 August 2021 page 44



10

BYRON SHIRE COUNCIL

NOTICES OF MOTION 9.9

*It is noted that Council is currently designing minor improvements to the Intersection of
Main Arm Road and Brunswick Terrace as part of the Main Road i Road Safety Program.
The works are minimal as the main constraint and choke point is the bridge over Chinbible
Creek. A widening in this area would likely require a new or altered bridge.

Federation Bridge is not a Council asset, the bridge is owned and maintained by TINSW.
Any changes to this bridge would need to be supported and completed by TINSW.

Financial/Resource/Legal Implications:

The actions and works proposed in this NOM are currently unfunded and not planned for
this financial year. A further report can be provided by current staff resources. However,
detail design and construction will require a funding source.

Further details on financial, resources and legal implications will be provided in detail when
reporting back to Council.

Is the proposal consistent with any Delivery Program tasks?

No

Ordinary (Planning) Meeting Agenda5 August 2021 page 45



10

15

20

25

30

BYRON SHIRE COUNCIL

STAFF REPORTS - GENERAL MANAGER 13.1

STAFF REPORTS - GENERAL MANAGER

Report No. 13.1 Lease to Mercato on Byron Pty Ltd

Directorate: General Manager

Report Author: Paula Telford, Leasing and Licensing Coordinator
File No: 12021/949

Summary:

Mercato on Byron Pty Ltd (ACN 607 110 430) is required by a development consent
condition to obtain an airspace lease with Council for the occupation of two balconies that
overhang the Jonson Street road reserve being Council owned land.

Independent market rent valuation reports were obtained by Mercato on Byron Pty Ltd and
Council. The value of the base rent established by the reports vary by a value greater
than ten percent. As a result, the elected Council must determine the value of the base
rent for the airspace lease with Mercato on Byron Pty Ltd.

The Director of Wingate being a partner of Mercato on Byron Pty Ltd requests consent
from Council to assign the airspace lease, once executed, following the sale of Mercato on
Byron at 98 1 116 Jonson Street Byron Bay.

RECOMMENDATION:
1. That Council notes the market rent valuation reports from:

a) CBRE Valuation and Advisory Services that establishes base rent for the
airspace lease to Mercato on Byron Pty Ltd at $6,200 (exclusive GST) per
annum; and

b) Valuers Australia Pty Ltd that establishes base rent for the airspace lease
to Mercato on Byron Pty Ltd at $23,300 (exclusive of GST) per annuum.

2. That Council resolves the value of base rent under for the airspace lease to
Mercato on Byron Pty Ltd at $23,300 (exclusive of GST) per annum;

3. That Council authorises the General Manager, under delegation, to grant an
airspace lease to Mercato on Byron Pty Ltd, subject to consent from the
Secretary of the Department of Planning and Environment, on the following
conditions:

a) fixed term of 20 years;
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b)

d)

at a base rent established in point 2 of this recommendation, with the
base rent increased annually thereafter by Consumer Price Index All
Groups Sydney for the fixed term; and

the Lessee be responsible, at its cost, for required insurance,
maintenance and upkeep of the encroachment structures that overhang
the airspace above the Jonson Street road reserve;

the Lessee, at its cost, demolish and remove the encroachment structures
that overhang the airspace above the Jonson Street road reserve at the
end of the lease, unless the Lessee has entered into a new lease with
Council to commence on the day immediately after the end date its
current lease.

4. That Council authorise the General Manager, under delegation, to consent to
the assignment of the executed airspace lease between Byron Shire Council
and Mercato Pty Ltd to coincide with settlement of the sale of Mercato on
Byron at 98-116 Jonson Street Byron Bay.

Attachments:

1 Confidential - CBRE Valuation and Advisory Services Report, E2021/35807
2 Confidential - Valuers Australia Current Market Rental Assessment Report, E2021/81920
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Report

Council resolved (21-259) at its 27 May 2021 meeting:

1. That Council defers a decision on this matter and request staff to obtain a further

valuation.

2. If the further valuation is less than 10% greater than the current valuation then
Council authorises the General Manager, under delegations, to grant an airspace
lease to Mercato on Byron Pty Ltd, subject to consent from the Secretary of the
Department of Planning and Environment, on the following conditions:

a) fixed term of 20 years;

b) initial rent of $6,200 per annum (inclusive GST) with rent annually increased
thereafter by Consumer Price Index All Groups Sydney for the term; and

c) the Lessee is responsible for all maintenance and upkeep of the encroachment

structure at its cost;

d) the Lessee must, at its cost, demolish and remove the structure in the airspace
above the Jonson Street road reserve at the end of the lease, unless the
Lessee has entered into a new lease with Council to commence on the day

immediately after the end date its current lease; and

3. Alllease preparation fees to be met by the Lessee.

Background:

Mercato on Byron Pty Ltd (6Mercatob)

hol ds d

construction of two balconies that overhang the airspace above the Jonson Street road
reserve. A condition of consent requires that Mercato obtain an airspace lease from

Council to occupy the two constructed balconies.

Council has authority under section 149 of the Road Act 1993 (NSW), with approval of the
Secretary of the Department of Planning and Environment, to grant an airspace lease.

Council staff and agents for Mercato have been negotiating for a new airspace lease since
April 2019. The value of base rent payable under the airspace lease is the final essential

term of the lease requiring resolution.

Market rent valuations:

An independent market valuation report provided by an accredited valuer must set the

val ue of base rent for t he ai

rspace

ease an

an accepted Council practice to offer the Lessee the choice of obtaining its own valuation

report or to pay the cost of Council obtaining a valuation report.

Mercato elected to obtain its own market rent valuation report from CBRE Valuation and
Advisory Services (6the CBRE Reporté), refer
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Report establishes the base rent at $44 per square metre at a total of $6,200 (exclusive
GST) per annum being a value derived from the following considerations:

a) the notional freehold land value as set by the New South Wales Valuer General
discounted by fifty percent for the first-floor position being $800 per square metre for
valuation purposes,

b) Government legislation setting commercial leased rent at six percent of the land
value; and

c) aninvestment yield of 5.50% derived from the sale of comparable commercial
properties in Byron over four years.

In accordance with resolution (21-259) Council staff obtained a second market rent
valuation report from Valuers Australia Pty
Attachment 2. The Valuers Report sets the base rent for the airspace lease at $23,300
(exclusive GST) per annum being a value derived from the following considerations:

a) avaluation methodology based on Statutory Land Value determined under the Land
Act 1916 for adjoining lands was found to be significantly lower than the current
market value of the land resulting in the following methodologies being considered:

i)  Methodology 1 Percentage of Adjoining Tenancy Rates was not adopted due to
rentals paid for adjoining premises in Mercato on Byron appearing to be high for
rate/m2 compared to other market rents in Byron Bay;

i)  Methodology 2 Percentage (%) Return Against the Current Market Value of the
Land in the Location being an evaluation of current market sales in the location
to derive a current market value discounted by 50%tor ef | ect t he O6ali
nature of the lease. This approach was adopted in determining base rent for the
airspace lease;

iii) Methodology 3 Direct Comparison determines rent by comparison to rents per
rate/mz for other similar premises used for a similar purpose however due to
limited comparable rental information this approach was not adopted.

The difference between the base rent as established by the CBRE Report compared to the
base rent established by the Valuers Report is greater than 10% and therefore requires
the elected Council to resolve the value of base rent in the airspace lease.

Request to assign executed airspace lease:

A director of Wingate has disclosed the property known as Mercato on Byron located at
98-116 Jonson Street Byron Bay has been sold with a deferred settlement. The director
requests consent from Council to assign the airspace lease to the new owner following
execution of the lease. The purchaser of Mercato on Byron has yet to be disclosed to
Council.

Strategic Considerations

Ordinary (Planning) Meeting Agenda5 August 2021 page 49



BYRON SHIRE COUNCIL

STAFF REPORTS - GENERAL MANAGER 13.1
Community Strategic Plan and Operational Plan
CSP Objective | L2 | CSP Strategy L3 DP Action L4 OP Activity
Community 1.2 Provide 1.2.8 Develop 1.2.8.1 Consult with
Objective 1: We essential capital user groups to
have services and upgrades, establish user
infrastructure, reliable renewal and agreements,
transport and infrastructure enhancements leases,
services which which meet an works program licenses and
meet our acceptable for buildings- Plans of
expectations community including Management
standard community
buildings,
public toilets,
emergency
services,
sports club
facilities and
Council
operations

Recent Resolutions

1 Resolution (21-259).

Legal/Statutory/Policy Considerations

5 149 Leasing of land above or below public road

buildings (SP)

(1) A roads authority may lease the air space above, or land below the surface of, any
public road (other than a Crown road) that is owned by the authority.

(2) Such alease may not be granted by a roads authority other than Transport for NSW
except with the approval of the Secretary of the Department of Planning and

10 Environment.

(3) The Secretary of the Department of Planning and Environment must not approve a
lease in respect of a public road if the granting of the lease would be inconsistent with
the rights of passage and access that exist with respect to the road.

(4) The term of a lease, together with any option to renew, must not exceed 99 years.

15 Byron Shire Council Policy Road Airspace 2019 provides a list of principles of a roads

airspace lease being:

a. The owner of the property adjacent to the subject airspace structure is
responsible for the maintenance of the structure in a safe and secure condition.
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Counci l may require of the |l andowner at
certificate be provided that the subject airspace structure is safe.

b. The owner of the property adjacent to the airspace structure shall maintain the
subject airspace structure in an attractive and well-maintained condition.

c. Councilreservestherightt o require the maintenance
opinion, maintenance is necessary for aesthetic or safety purposes.

d. The owner of the property adjacent to the subject airspace structure is to
indemnify Council through public risk insurance to a minimum value that is
consistent with Councils insurance practices.

e. Where the proposed structure comprises commercial floor space, rather than
awning only. Council will levy and collect fees in accordance with Councils Fees
and Charges adopted annually

Clause 5.6 Where the proposed structure incorporates floor area but is proposed in order
to benefit streetscape, heritage or some other public interest, Council may elect to not levy
a rental fee. A rental fee will be charges for such uses as restaurant, commercial or similar
and the fee will be based on a market valuation.

Financial Considerations

This report recommends that rent commence at $23,300 (exclusive GST) per annum and
thereafter increased annually by CPI for the term.

Consultation and Engagement.

Consultation was had with Mercato. No public consultation required

Ordinary (Planning) Meeting Agenda5 August 2021 page 51

«
.



10

15

20

25

30

35

BYRON SHIRE COUNCIL

STAFF REPORTS - GENERAL MANAGER 13.2

Report No. 13.2 Extension of market relocations - Byron Bay

Directorate: General Manager

Report Author: Claire McGarry, Place Manager - Byron Bay
File No: 12021/1040

Summary:

The Byron Farmers Markets and Byron Community Markets have been operating on
temporary sites (Cavanbah Centre and Byron foreshore) since July 2019, when Butler
Street Reserve was closed for the construction of the Byron Bay bypass. There is a
licence in place for the markets to operate at these locations until 31 October 2021.

During the period of closure of Butler Street Reserve, Council completed a detailed site
contamination report in response to a formal investigation order from the NSW
Environmental Planning Authority (EPA). These investigations are ongoing under the
advice of the EPA and are unlikely to be completed by October 2021.

As such, this report recommends an extension

sites until such time as relocation to their permanent sites is possible.

RECOMMENDATION:

1. That Council:

a) extend the Byron Farmers Market tenure at the Cavanbah Centre until such
time as Butler Street Reserve becomes available; and

b)prioritise the Farmers Markets6é tenure
other proposals received for use of the same space during their tenure.

2. That Council:

a) extend the Byron Community Market tenure at the Byron foreshore until
development consent for their relocation to the town centre has been
granted; and

b) note that unauthorised vehicle parking on Dening Park will be dealt with in
new market licences to be granted from 1 November 2021 with the
mechanisms detailed in this report.

3. That the | i cence fees for t he mar ket so
subsidised from the Waste Fund.
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4. That a proposal be submitted to the NSW EPA for a staged return of
community use of Butler Street Reserve.
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Report

Background
Council resolved (19-062) at its 28 February 2019 meeting:

1. That Butler Street Reserve be closed to the public after the 7 July Community
Market for a period of 6 months while the section of the Byron Bay Bypass
(including the Somerset Street Roundabout and its western and southern
legs and the area of works within Butler Street north of the roundabout) is
constructed.

2. That lockable steel gates be installed at the entry points to the Reserve to
restrict vehicle access during the cl osur e
periods overnight.

3. That staffs provide market managers with any information available regarding
viability of other potential relocation sites identified by the markets, including
planning approvals required.

4. That staff ensure The Cav has all relevant approvals in place to host markets
during the closure period, should that be required, and provide details to
market managers regarding power and water access, amenities and traffic
management plans for the site.

5. That the Butler Street Reserve be made available as a site compound for the
Contractor for the duration of the closure and one (1) week after this section
is constructed and open to traffic, to allow relocation of the site compound.

6. That staff continue to liaise with market managers to facilitate the return of markets to
Butler Street Reserve once relocation of the site compound has occurred.

Subsequent investigations resulted in the relocation of the Byron Farmers market to

community land at the Cavanbah Centre by resolution (19-175). The monthly Community

markets were relocated to the Byron Bay beachside by resolution (19-235). Temporary

mar kets | icences were execut eldcandiByran Bayhe By r o
Community Association Inc with licences commencing in July and August 2019

respectively.

Unforeseen delays to the bypass project and subsequent Environmental Protection
Authority (EPA) investigation order resulted in an extension of these licences until 31
October 2021.

This report proposes another extension until such time as the future sites for the markets
are available.

Ordinary (Planning) Meeting Agenda5 August 2021 page 54



10

15

20

25

30

BYRON SHIRE COUNCIL

STAFF REPORTS - GENERAL MANAGER

Butler Street Reserve

During the period of closure of Butler Street Reserve, Council completed a detailed site
contamination report in response to a formal Environmental Protection Authority (EPA)

investigation order. Subsequently, the EPA requested further testing with specific

reference to polyfluoroal kyl substances

Council engaged Cavanbah Consulting to undertake these investigation works and
reported the results to the EPA in September 2020. On 17 November 2020 staff met with
the EPA case officer and stressed the strategic value of this site for the community and the
importance of a clear way forward T both in terms of further investigations / monitoring,

and planning for future use of the site.

The EPA have required further detailed off site assessment of PFAS and the associated
investigative reports prepared by Cavanbah Consulting have been submitted to the EPA in
July. According to the out cioRRASexceddantebcd mo st
public open space health-based criteria were reported in all the samples collected from the
former site surface and/or landfill material. The site is considered suitable for the proposed

community wuse for open space, market
This report has been sent to the EPA for their review and advice on next steps.

At the 24 June 2021 meeting, it was resolved (part 21-236) that Council:

pl ace

Receives a report on Butler Street Reserve addressing issues raised in public access,
including contamination investigation status update from the EPA, and outlining options

and approval pathways for future use of the Reserve.
This report is being developed by staff alongside advice from the EPA.
Timeframes

Byron Farmers Market

Staff are developing a proposal to the EPA for a staged approach to returning community

use of Butler Street Reserve.

Stage 1: A return of the weekly farmers markets to a small section of the Reserve, on the

existing grassed surface with no interventions in place.

Stage 2: A return of the Reserve to community use for a mix of markets, parking and green
recreation space, factoring in any constraints or exclusion zones required by the EPA.

The timeframes on both these stages are unknown and will be based on feedback from
the EPA, but by separating them the intention is to fast track the Farmers Markets return if

at all possible.
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Byron Community Market

A Development Application is underway for the relocation of the Byron Community Market
to the middle of town, centred around the railway precinct. It is anticipated that this will be
lodged in August 2021 and the project team have allowed for a 90-day DA assessment
period, which would mean if granted, approval would likely be December 2021.

It is acknowledged that there is a strong community desire to relocate the markets from the
foreshore as soon as possible and it is hoped that this extension of time beyond October
2021 would be no more than a matter of a few months, dependent on the outcome of the
DA.

New market licences will be granted in accordance with resolution (21-147) to commence
1 November 2021. The new licence will permit the community markets to remain in
Dening Park until the market relocation is finalised. Terms of the new licence will create a
framework for stall holder parking in Dening Park.

The licence will:

a) Define what is an integral vehicle permitted to park in Dening Park based on the
relationship between the vehicle to the operation of the stall. For example, a mobile
cool room is an integral vehicle. Integral vehicles will be required to park adjacent to
the relevant stall. No other vehicles will be permitted to park on Dening Park, and

b) Introduce new parking permit for integral vehicles at a cost of $10 per day to be
managed bythemar ket manager as per Council 6s

Council staff will work with the market manager to ensure the new parking framework is in
place to commence 1 November 2021. The new parking framework will remain active for
the duration that the monthly community market is to remain in Dening Park.

The market managers would like to note that they strongly oppose the proposed
introduction of a new parking fee on the foreshore, and intend to put in a submission with
alternative solutions.

It is important to note that a return of the Community Market to Butler Street Reserve
would only be a potential possibility at Stage 2 of the proposed EPA process above and
may inevitably be ruled out due to site constraints. Stage 2, if agreed to by the EPA, is a
medium to long term solution and in no way a possibility for the timeframes required for
relocation of the Byron Community Market from the foreshore.

Other Considerations

Concurrent to this report, Council is considering a request for an activity at the Cavanbah
Centre (Event Application i Bewilderness; file number 12021/1040) which, as proposed,
would conflict with the proposed extension of the Farmers Markets in this space.

It is recommended that priority be given to the extension of the Farmers Markets in the first
instance, and that approval to move forward with any other proposals at the Cavanbah
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Centre during this time be subject to mutual agreement between the Byron Farmers
Market, Cavanbah Centre staff and any additional proponents.

Strategic Considerations

Community Strategic Plan and Operational Plan

Community
Objective 2: We
cultivate and
celebrate our
diverse cultures,

of community

lifestyle and sense

2.1

Support and
encourage our
vibrant culture
and creativity

211

Support a
range of
inclusive
events that
encourage
broad
community
participation
and promote
social inclusion

2111

Support
innovative and
flexible delivery
of community
events and
initiatives

Recent Resolutions

19-062

19-175

20-695
21-230

T
T
1 19-235
T
T
| 21-236

Legal/Statutory/Policy Considerations

Local Government Act 1993 (NSW)

s47 Leases, licences and other estates in respect of community landd terms greater than 5 years

(1) If acouncil proposes to grant a lease, licence or other estate in respect of community land for a period
(including any period for which the lease, licence or other estate could be renewed by the exercise of
an option) exceeding 5 years, it mustd

@ give

public

noti ce

of

t he

proposal (

(b)  exhibit notice of the proposal on the land to which the proposal relates, and

(c) give notice of the proposal to such persons as appear to it to own or occupy the land adjoining
the community land, and

(d) give notice of the proposal to any other person, appearing to the council to be the owner or
occupier of land in the vicinity of the community land, if in the opinion of the council the land the

including

subject of the proposal is Ilikely to form the
community land.

(2)  Anotice of the proposal must included
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