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CONFLICT OF INTERESTS 

What is a ñConflict of Interestsò - A conflict of interests can be of two types: 

Pecuniary - an interest that a person has in a matter because of a reasonable likelihood or 
expectation of appreciable financial gain or loss to the person or another person with whom the 
person is associated.  

Non-pecuniary ï a private or personal interest that a Council official has that does not amount to a 
pecuniary interest as defined in the Code of Conduct for Councillors (eg. A friendship, membership 
of an association, society or trade union or involvement or interest in an activity and may include 
an interest of a financial nature). 

Remoteness ï a person does not have a pecuniary interest in a matter if the interest is so remote 
or insignificant that it could not reasonably be regarded as likely to influence any decision the 
person might make in relation to a matter or if the interest is of a kind specified in the Code of 
Conduct for Councillors. 

Who has a Pecuniary Interest? - a person has a pecuniary interest in a matter if the pecuniary 
interest is the interest of the person, or another person with whom the person is associated (see 
below). 

Relatives, Partners - a person is taken to have a pecuniary interest in a matter if: 

¶ The personôs spouse or de facto partner or a relative of the person has a pecuniary interest 
in the matter, or 

¶ The person, or a nominee, partners or employer of the person, is a member of a company or 
other body that has a pecuniary interest in the matter. 

N.B. ñRelativeò, in relation to a person means any of the following: 

(a) the parent, grandparent, brother, sister, uncle, aunt, nephew, niece, lineal descends or adopted 
child of the person or of the personôs spouse; 

(b) the spouse or de facto partners of the person or of a person referred to in paragraph (a) 

No Interest in the Matter - however, a person is not taken to have a pecuniary interest in a matter: 

¶ If the person is unaware of the relevant pecuniary interest of the spouse, de facto partner, 
relative or company or other body, or 

¶ Just because the person is a member of, or is employed by, the Council. 

¶ Just because the person is a member of, or a delegate of the Council to, a company or other 
body that has a pecuniary interest in the matter provided that the person has no beneficial 
interest in any shares of the company or body. 

Disclosure and participation in meetings 

¶ A Councillor or a member of a Council Committee who has a pecuniary interest in any matter 
with which the Council is concerned and who is present at a meeting of the Council or 
Committee at which the matter is being considered must disclose the nature of the interest to 
the meeting as soon as practicable. 

¶ The Councillor or member must not be present at, or in sight of, the meeting of the Council or 
Committee: 
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(a) at any time during which the matter is being considered or discussed by the Council or 
Committee, or 

(b) at any time during which the Council or Committee is voting on any question in relation 
to  the matter. 

No Knowledge - a person does not breach this Clause if the person did not know and could not 
reasonably be expected to have known that the matter under consideration at the meeting was a 
matter in which he or she had a pecuniary interest. 

Non-pecuniary Interests - Must be disclosed in meetings. 

There are a broad range of options available for managing conflicts & the option chosen will 
depend on an assessment of the circumstances of the matter, the nature of the interest and the 
significance of the issue being dealt with.  Non-pecuniary conflicts of interests must be dealt with in 
at least one of the following ways: 

¶ It may be appropriate that no action be taken where the potential for conflict is minimal.  
However, Councillors should consider providing an explanation of why they consider a 
conflict does not exist. 

¶ Limit involvement if practical (eg. Participate in discussion but not in decision making or vice-
versa).  Care needs to be taken when exercising this option. 

¶ Remove the source of the conflict (eg. Relinquishing or divesting the personal interest that 
creates the conflict) 

¶ Have no involvement by absenting yourself from and not taking part in any debate or voting 
on the issue as of the provisions in the Code of Conduct (particularly if you have a significant 
non-pecuniary interest) 

RECORDING OF VOTING ON PLANNING MATTERS 

Clause 375A of the Local Government Act 1993 ï Recording of voting on planning matters 

(1) In this section, planning decision means a decision made in the exercise of a function of a 
council under the Environmental Planning and Assessment Act 1979: 

(a) including a decision relating to a development application, an environmental planning 
instrument, a development control plan or a development contribution plan under that Act, 
but 

(b) not including the making of an order under that Act. 

(2) The general manager is required to keep a register containing, for each planning decision 
made at a meeting of the council or a council committee, the names of the councillors who 
supported the decision and the names of any councillors who opposed (or are taken to have 
opposed) the decision. 

(3) For the purpose of maintaining the register, a division is required to be called whenever a 
motion for a planning decision is put at a meeting of the council or a council committee. 

(4) Each decision recorded in the register is to be described in the register or identified in a 
manner that enables the description to be obtained from another publicly available document, 
and is to include the information required by the regulations. 

(5) This section extends to a meeting that is closed to the public. 
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OATH AND AFFIRMATION FOR COUNCILLORS 

Councillors are reminded of the oath of office or affirmation of office made at or before their first 
meeting of the council in accordance with Clause 233A of the Local Government Act 1993. This 
includes undertaking the duties of the office of councillor in the best interests of the people of 
Byron Shire and the Byron Shire Council and faithfully and impartially carrying out the functions, 
powers, authorities and discretions vested under the Act or any other Act to the best of oneôs ability 
and judgment. 



B Y R O N  S H I R E  C O U N C I L  

Ordinary (Planning) Meeting  Agenda 11 May 2023 page 6 

 

BUSINESS OF ORDINARY (PLANNING) MEETING  

1.  PUBLIC ACCESS  

2. APOLOGIES 

3. ATTENDANCE BY AUDIO -VISUAL LINK    

4. REQUESTS FOR LEAVE OF ABSENCE   

5. DECLARATIONS OF INTEREST ï PECUNIARY AND NON-PECUNIARY  

6. TABLING OF PECUNIARY INTEREST RETURNS  (CL 4.14 CODE OF CONDUCT 
FOR COUNCILLORS) 

7. ADOPTION OF MINUTES FROM PREVIOUS MEETINGS 

7.1 Ordinary (Planning) Meeting held on 13 April 2023  

8. RESERVATION OF ITEMS FOR DEBATE AND ORDER OF BUSINESS  

9. NOTICES OF MOTION 

9.1 TAHE strategy for preserving a usable rail corridor ............................................ 8 
9.2 Lennox Head to Byron recreational coastal pathway ........................................ 10  

10. MAYORAL MINUTE 

10.1 Damaging increase in Emergency Services Levy costs ................................... 16  

11. PETITIONS  

12. DELEGATES' REPORTS  

13. STAFF REPORTS  

General Manager 

13.1 Byron Music Festival - temporary suspension of alcohol restrictions  Dening 
Park .................................................................................................................. 19  

Sustainable Environment and Economy 

13.2 PLANNING - Development Application No. 10.2022.367.1 - Use of studio 
including alterations and additions - 4/133-141 Broken Head Road Suffolk 
Park .................................................................................................................. 25 

13.3 Place Planning Collective Expression of Interest: Selection of Federal 
Representatives ................................................................................................ 52 

13.4 Byron Music Festival - request to alter Council Resolution 22-509 ................... 56    
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14. REPORTS OF COMMITTEES  

Infrastructure Services 

14.1 Report of the Local Traffic Committee Meeting held on 18 April 2023 .............. 63    
 

15. QUESTIONS WITH NOTICE 

15.1 Councilôs herbicide usage ................................................................................. 68    

 

Questions with Notice: A response to Questions with Notice will be provided at the meeting 
if possible, that response will be included in the meeting minutes.  If a response is unable 
to be provided the question will be taken on notice, with an answer to be provided to the 
person/organisation prior to the next Ordinary Meeting and placed on Councils website 
www.byron.nsw.gov.au/Council/Council-meetings/Questions-on-Notice 

Councillors are encouraged to ask questions regarding any item on the business 
paper to the appropriate Director prior to the meeting. Any suggested amendments 
to the recommendations should be provided to Councillor Support prior to the 
meeting to allow the changes to be typed and presented on the overhead projector 
at the meeting. 

 

http://www.byron.nsw.gov.au/Council/Council-meetings/Questions-on-Notice
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NOTICES OF MOTION 

 

Notice of Motion No. 9.1 TAHE strategy for preserving a 
usable rail corridor  

File No: I2023/594 5 

 

    

 

We move that Council writes to TAHE, to Transport for NSW, to the NSW Minister for 
Transport (Jo Haylen), and to the NSW Minister for Regional Transport and Roads 10 
(Jenny Aitchison) regarding preservation of the Casino to Murwillumbah Railway 
Land (the rail corridor) within Byron Shire and invites them to attend a Councillor 
Workshop to be held in June or August 2023 or, if unable to attend, to respond in 
writing to the issues we raise below:   

1. Does TAHE use a strategic approach when selling parts of the rail corridor 15 
within Byron Shire, such that minimum widths are maintained at each point 
along the corridor?   

2. Does TAHE take account of future transport needs of the corridor such as, for 
example: 

 (a) addition of a shared path for pedestrians and bicycles, 20 

 (b) possible duplication of tracks for rail transport, and 

 (c) possible connection of new villages that could be enabled by such 
transport.   

3. Whether TAHE can adopt an approach to ensure the sale or transfer of corridor 
assets will not prevent dual tracks between Billinudgel and Bangalow plus 25 
appropriate sidings where needed.   

 

   

Signed: Crs Duncan Dey and Peter Westheimer 

Councillorôs supporting information: 30 

At Councilôs meeting on 13 April 2023, we approved TAHEôs Development Application 
10.2022.159.1 for a boundary adjustment that takes 261 m2 of the corridor and adds it to a 
neighbouring private allotment.  The width of the rectangle was about 7 metres and brings 
the common boundary of the adjusted Lot onto the same line as its neighbouring private 
land to the east.   35 
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This seemed reasonable and the untrained eye would judge that the new configuration will 
not impede future uses of the corridor.   

However, the DA only came to the attention of elected Councillors óby accidentô in that the 
remaining corridor land includes a tiny area of coastal wetlands, making the proposal a 
ñdesignated developmentò under the NSW Governmentôs Resilience and Hazards SEPP 5 
2021. 

Some Councillors expressed concern that there may be other DAôs that prepare corridor 
land for transfer into private hands, whether by boundary adjustment, sale or by any other 
means.  We would like to be kept in the loop on these matters.   

We wish to strategically plan for the very likely increase in visitation and permanent 10 
population of the Shire, by ensuring that the existing rail corridor is put to the best possible 
use in moving people and in easing motor vehicle congestion and emissions issues.   

   

Staff comments  

by Phil Warner, Manager Assets & Major Projects, Infrastructure Services: 15 

Letters can be sent in accordance with the motion. 

Financial/Resource/Legal Implications: 

Not applicable 

Is the proposal consistent with any Delivery Program tasks? 

The proposal is in accordance the CSP as per below. 20 

CSP Objective CSP Strategy DP Action Code OP Activity 

5: Connected 
Infrastructure 
We have 
connected 
infrastructure, 
transport, and 
facilities that are 
safe, 
accessible, and 
reliable 

5.1: Provide a 
safe, reliable, 
and accessible 
transport 
network 

5.1.4: Multi-use rail 
corridor - Activate 
the rail corridor for 
multi-use that 
provides expanded 
active and shared 
transport options 
catering to visitors 
and residents 

5.1.4.1 
Investigate use of 
the rail corridor  
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Notice of Motion No. 9.2 Lennox Head to Byron recreational 
coastal pathway 

File No: I2023/622 

 

    5 

 

I move that Council: 

1. Provides in principle support for the continuation of the recreational coastal 
pathway from Lennox Head to Byron Bay. 

2. Supports and joins with Ballina Shire Council in its efforts to seek funding to 10 
allow this project to be advanced through the planning and design stages. 

 

   

Signed: Cr Michael Lyon 

Councillorôs supporting information: 15 

A similar motion was passed as a Mayoral Minute by Ballina Shire Council in March 2023, 
and they are seeking a sister motion from us to join forces in attempting to secure funding 
for this walking/cycling path. While the specifics of the route, and the viability of it with 
respect to certain areas such as the Broken Head Nature Reserve, are yet to be 
determined, I believe we can provide in-principal support for further investigation. 20 

The background to the Mayoral Minute passed unanimously by Ballina Shire Council is as 
follows: 

This project is a perfect example of where Councils can work together to deliver positive 
outcomes for their communities and the demonstration of support for this project from 
Ballina and Byron Shire Councils will also assist in securing grant funding, as the State 25 
and Federal Governments regularly prefer to fund projects that have support across 
multiple Councils. 

 

Staff comments  

by James Flockton, Infrastructure Planning Coordinator, Infrastructure Services: 30 

The proposed resolution is supported only if suitable funding can be found to fund the 
investigations.  
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While the concept is clear, the constraints for various routes options are complex and 
require further investigation before a route could be planned and designed.  Therefore, a 
routes options assessment would be the preferred first step. 

Further, Ballina Council staff have approached Byron Shire Council staff following the 
below Ballina Council Resolution from October 2021. 5 

For this reason, additions to the resolution are recommended. 

 

It is proposed that Byron and Ballina Councils work together on Active Transport 
connections between the two Shires as one options investigation in order to create a clear 
high-level plan before commencing planning and design of prioritised projects.  This could 10 
be achieved via the below recommendation. 

That Council supports and joins with Ballina Shire Council in its efforts to improve 
Active Transport connectivity between the two Shires through the following. 

1. Provide in principle support for the continuation of the recreational coastal 
pathway from Lennox Head to Byron Bay. 15 

2. Seek a joint funding opportunity for a route options study into routes to 
link the recreational coastal pathway from Lennox Head to Byron Bay, 
including active transport linkages to potential future Rail Trails in the 
Shire.  
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Council currently has the following proposals in the Bike Plan: 

This Hinterland Way connection would support proposals from Ballina Council to achieve a 
safe active transport link to Bangalow and future rail trails. Ballina Council staff are 
considering options for cycle lanes/cycle path/widened road shoulders or the like to 
provide an improved cycling connection between Bangalow and Ballina. 5 

 

 

This on road cycle lane does not link to the coastal path but could provide an alternate link 
should a route not be feasible via Broken Head. 
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This priority A route is along the rail corridor and would also provide an active transport link 
to Lennox Head and Ballina with Bangalow should the coastal path be linked to Suffolk 
Park and Byron Bay. 

 

 5 

First two projects above are priority C. Council is yet to complete all priority A paths. 

More detail can be found at Map of existing and proposed cycling infrastructure - Byron 
Shire Council (nsw.gov.au) 

Financial/Resource/Legal Implications: 

The proposed actions are not currently funded.  10 

Funding will be required to commence the proposed investigations. 

Is the proposal consistent with any Delivery Program tasks? 

Yes 

 

 15 

https://www.byron.nsw.gov.au/Services/Footpaths-and-cycleways/Pedestrian-footpath-and-cycleway-plans/Map-of-existing-and-proposed-cycling-infrastructure
https://www.byron.nsw.gov.au/Services/Footpaths-and-cycleways/Pedestrian-footpath-and-cycleway-plans/Map-of-existing-and-proposed-cycling-infrastructure
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CSP Objective CSP Strategy DP Action Code OP Activity 

5: Connected 
Infrastructure 
We have 
connected 
infrastructure, 
transport, and 
facilities that are 
safe, accessible, 
and reliable 

5.1: Provide a 
safe, reliable, 
and accessible 
transport 
network 

5.1.3: Active 
transport - 
pedestrians 
and cycleways 
- Deliver the 
actions 
identified in the 
Pedestrian 
Access and 
Mobility Plan 
and in the Bike 
Plan 

5.1.3.2 
Review and update 
10 year Active 
Transport program 
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MAYORAL MINUTE 

 

Mayoral Minute No. 10.1 Damaging increase in Emergency 
Services Levy costs 

File No: I2023/698 5 

 

    

 

I move that: 

1. Council writes to the Treasurer, the Minister for Emergency Services, the 10 
Minister for Local Government and local State Member(s): 

a) Expressing Councilôs strong opposition to the NSW Governmentôs last 
minute decision to impose an enormous Emergency Services Levy (ESL) 
cost increase on councils for 2023/24 by scrapping the ESL subsidy for 
councils and at a time after Council has publicly advertised its 15 
Operational Plan and annual budget to the community; 

b) Noting that as a consequence of the unannounced 73% increase in the 
State Emergency Service budget and an 18% increase in the Fire and 
Rescue NSW budget, Councilôs 4.6% rate increase to provide essential 
community services and infrastructure has been significantly eroded. 20 

c) Advising that the Governmentôs decision will lead to a reduction in 
important local services and the deferral or cancellation of necessary 
infrastructure projects; 

d) Calling on the NSW Government to take immediate action to: 

i. restore the ESL subsidy in 2023/24  25 

ii. urgently introduce legislation to decouple the ESL from the rate peg 
to enable councils to recover the full cost as a defined levy or charge 

iii. develop a fairer, more transparent and financially sustainable method 
of funding critically important emergency services, in consultation 
with local government 30 

2. Council writes to the Chair of the Independent Pricing and Regulatory Tribunal 
(IPART) advising that Councilôs forced emergency services contribution is 
manifestly disproportionate to the 2023/24 rate cap, which has resulted in 
additional financial stress. 
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3. Council writes to the President of LGNSW seeking the Associationôs ongoing 
advocacy to bring about a relief in the burden of Councilsô emergency services 
contribution. 

 

   5 

Background Notes: 

I am calling on Councillors to support representations to the NSW Government in 
response to the highly damaging increase in the Emergency Services Levy (ESL) imposed 
on all Councils without warning for the 2023/24 financial year.  

The ESL is a cost imposed on Councils and insurance policy holders to fund the 10 
emergency services budget in NSW. The majority is paid as part of insurance premiums, 
with a further 11.7 per cent funded by Councils and 14.6% by the NSW Government. The 
ESL represents cost shifting at its worse, as it is imposed on Councils without any 
mechanism for Councils to recover costs.  

The levy increase for the Stateôs 128 Councils in 2023/24 amounts to almost $77 million, 15 
with the total cost imposed on the local government sector increasing from $143 million in 
the current financial year to $219 million next year. This represents a 53.1% increase, 
completely dwarfing the IPART baseline rate peg of 3.7% for 2023/24, and Councilôs rate 
increase of 4.6%. 

Reporting suggests that the increase in costs this year reflects a 73% increase in the State 20 
Emergency Service budget and an 18.5% funding increase to Fire and Rescue NSW. The 
impact of these large increases on Councilsô finances will be particularly severe in 2023/24 
as a result of the NSW Government deciding to scrap the subsidy for Council ESL 
payments.  

There can be no justification for passing on this cost to Councils. We have no means of 25 
recovering it or passing it on without increasing rates. Does the NSW Government expect 
all Councils to put in a special rate variation to cover this cost? This should be covered by 
general revenue of the State, as this benefits all citizens. Imposing the cost on to Councils 
without appropriate reimbursement is wilfully putting Councils in financial hardship without 
any justification or rationale. 30 

For many Councils, the unexpected cost hit will absorb almost all of their IPART- approved 
rate rise for this year and in some cases absorb more than 100%. This is placing local 
government budgets under enormous pressure as they struggle from the combined impact 
of the pandemic, extreme weather events, high inflation and wage increases.  

IPART- approved rate rises are intended to compensate for the impacts of inflation and 35 
increases in Council costs. Instead, the rate increase will have to be largely diverted to the 
significantly higher ESL payments this year. NSW Councils will have no option other than 
to make cuts to infrastructure and services expenditure. 

For Council, the ESL has increased by $229,802 for 2023/24, bringing the total Council 
contribution to $615,572 (this includes the removal of the ESL subsidy previously provided 40 
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by the NSW Government). This amounts to 17.50% of the expected increase in rate 
income for 2023/24 that has already been allocated in Councilôs draft 2023/2024 budget 
currently on public exhibition. If the NSW Governmentôs decision is not reversed, the 
potential impacts on Councilôs services, infrastructure maintenance and delivery could 
include as examples: 5 

Å Reduction in road maintenance funding that is already not adequate 

Å Reduction in service levels for the maintenance of parks/reserves and sporting fields 

Å Reduction in stormwater drainage maintenance that is already not adequate. 

The timing of this development is particularly challenging for Councils as it comes so late 
in the local government budgeting cycle, well after IPARTôs rate determination for the 10 
coming financial year.   

All Councils strongly support a well-funded emergency services sector and the critical 
contribution of emergency services workers and volunteers (many of whom are Councillors 
and Council staff). However, it is essential that these services be supported through an 
equitable, transparent and sustainable funding model.  15 

Local Government NSW has raised the serious concerns of the local government sector 
with the NSW Government and is seeking the support of Councils across NSW in 
amplifying this advocacy.  

This Mayoral Minute recommends that Council call on the NSW Government to take 
immediate action to: 20 

a. restore the ESL subsidy, 

b. decouple the ESL from the rate peg to enable Councils to recover the full cost 

c. develop a fairer, more transparent and financially sustainable method of funding 
 critically important emergency services. 

The Mayoral Minute also recommends that Council write to IPART advising of the financial 25 
sustainability impacts on of the ESL. 

Signed: Cr Michael Lyon 
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STAFF REPORTS - GENERAL MANAGER 

 

Report No. 13.1 Byron Music Festival - temporary 
suspension of alcohol restrictions  Dening 
Park 5 

Directorate: General Manager 

Report Author: Ralph James, Legal Counsel  

File No: I2023/596 

Summary: 

The organisers of the Byron Music Festival (BMF) have applied to the Department of 10 
Planning and Environment ï Crown Lands (DPE-Crown Lands) for a licence to hold part of 
the Byron Music Festival in Dening Park, which is part of the Crown Land Main Beach 
Reserve R82000. 

The Dening Park component is proposed to occur for one day on Saturday 17 June 2023, 
with the licence to cover the period from Friday 16 June 2023 to Monday 19 June 2023, to 15 
allow for set up and decommissioning.  

BMF organisers have requested that, should DPE-Crown Lands grant them a licence, 
Council take necessary steps to suspend any Local Government Act (the Act) Council 
restrictions on alcohol sales and consumption in identified parts of Dening Park during the 
event. 20 

    

 

 

RECOMMENDATION:  

1. That Council note that the organisers of the Byron Music Festival advise that 25 
for the parts of Dening Park R82000 identified on the plan at Attachment 1, they 
request that alcohol be allowed to be available for sale, supply and 
consumption on Saturday 17June 2023 between 11am - 8:30pm.  

2. That subject to:  

 a. the Department of Planning and Environment ï Crown Lands (DPE-CL) 30 
granting a licence to BMF organisers to hold part of the Byron Music 
Festival on Dening Park R82000; and 

 b. the sale, supply or consumption of alcohol complying with DPE-CL 
licence and liquor licence requirements; then:  

 any Council imposed restrictions on alcohol carrying and/or consumption 35 
affecting the:  
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 i. Byron Bay Surf Life Saving Club; 

 ii. area identified in Attachment 1 as óLic. Area Extension 1ô, adjacent to the 
Byron Bay Surf Life Saving Club; and 

 iii. area identified in Attachment 1 as óLic. Area 15 x 42mô; 

 be suspended between the hours of 11am and 8:30pm on Saturday 17June 5 
2023.  

3. That in the event that the DPE ï Crown Lands or Liquor and Gaming NSW 
decline to issue a licence to BMF, or the requirements of any licences issued 
are inconsistent with the areas set out in Attachment 1, part 2 of this 
Resolution will not come into effect. 10 

Attachments: 
 
1 Byron Music Festival 2023 Dening Park alcohol outlets, E2023/42713   
2 Alcohol signage relevant to Dening Park, E2023/42714   

   15 
  

PLAN_11052023_AGN_1589_ExternalAttachments/PLAN_11052023_AGN_1589_Attachment_11106_1.PDF
PLAN_11052023_AGN_1589_ExternalAttachments/PLAN_11052023_AGN_1589_Attachment_11106_2.PDF
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Report 

The organisers of the Byron Music Festival (BMF) have applied to the Department of 
Planning and Environment ï Crown Lands (óDPE-CLô) for a licence to hold part of the 
Byron Music Festival on Dening Park, Byron Bay, which is part of Crown Reserve R82000. 

The Festival is proposed to run from Wednesday 14 June to Sunday 18 June 2023 and be 5 
hosted at multiple venues throughout Byron Bay including The Beach Hotel, Byron 
Community Centre and The Northern Hotel, with a proposed one-day event at Dening 
Park, between the hours of 11am and 8:30pm on Saturday 17 June 2023. 

Dening Park is Crown Reserve R82000 gazetted for the purpose of public recreation. 

At its meeting on 29 September 2022 Council considered a report on a request by the 10 
Byron Music Festival to use part of this Crown Reserve 82000 (Dening Park) for a 2023 
music event, being the same type of event as their 2021 Music Festival.  

At that meeting Council resolved (22-509) that:  

1. Acknowledges the significant contribution to Byron Shireôs cultural life, economy and 
promotion of the arts by the Byron Music Festival 2021; 15 

2.    Supports the Festival being held within Byron township; 

3.    Actively supports the continuance of BMF as an annual event showcasing local 
musicians and the local music industry;  

4.    Notes that it has no lawful power to issue a licence to Byron Music Festival for use of 
Dening Park but that the Crown Landsô Minister does have the power to issue 20 
licences for commercial activities   

5. Encourages the proponents to apply directly to Crown Lands for a commercial 
activities licence for the 2023 Event;  

6.  Writes to the Crown Lands Minister expressing Councilôs support for a single event in 
2023 subject to the following conditions: 25 

 i. that it is for a single event in 2023; 

 ii. the licence period not exceed 2 days; 

 iii. the patron numbers are limited to a maximum of 3,000; 

 iv. that a dune stability assessment be undertaken by a qualified geotechnical 
engineer to determine that the event is not worsening conditions of the site and 30 
its surroundings; 

 v. that this assessment be done as soon as possible and again within two to three 
weeks of the Festival commencement date, and   

 vi. that, after the geotechnical assessment, should the BMF event be deemed as 
potentially injurious to the site and surrounding areas it must not proceed on 35 
Dening Park. 
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7. Notes the short time available to produce the festival by June 2023 and actively aids 
and supports Byron Music Festival (BMF) to deliver by that date; 

8.    For reasons of prudent and responsible service of alcohol, supports a second bar 
area in front of the main stage as per the application request made in 2021 and as 
per the recommendation by Byron Police and Tweed/Byron Licensing, and   5 

9. Intends that any future Plan of Management of Dening Park maintains the use of the 
Park as a community area.ò 

Council emailed DPE-CL on 14 October 2022 providing a copy of Council Res 22-509 and 
the supporting report, in satisfaction of part 6 of the Resolution. Byron Music Festival 
lodged their application with DPE-CL on 16 January 2023 in satisfaction of part 5 of the 10 
Resolution.  

On 24 April 2023 Byron Music Festival provided a final proposed site plan as per 
Attachment 1, identifying the location of the proposed liquor licensed areas and this is the 
first opportunity to report the matter of suspending liquor licence restrictions to Council for 
consideration.  15 

Based on the site plan provided on 24 April 2023, it appears, should DPE-CL issue a land 
licence, BMF would require Council to take steps to suspend restrictions on alcohol sales 
and consumption in the identified parts of Dening Park pursuant to the provisions of the 
Local Government Act (the Act). 

The site plan provided by Byron Music Festival, Attachment 1, identifies the following three 20 
proposed liquor licensed areas:  

1. Byron Bay Surf Club (internal) 

2. óLic. Area Extension 1ô, a licensed area outdoors and adjacent to the Surf Club  

3. óLic. Area 15 x 42mô, a licensed area outdoors as shown on the site plan  

The proponents have indicated in their application to Crown Lands that alcohol will only be 25 
available for sale and supply within the confines of the licensed areas and that no alcohol 
will be permitted to leave the licensed areas. This report has been prepared based on the 
information supplied by the proponents.  

Current alcohol restriction signage relating to Dening Park on R82000 is shown in 
Attachment 2. The usual practice is that the permanent signage remains in situ during any 30 
period of temporary suspension of alcohol restrictions.  

A separate report to Council to address a request received from Byron Music Festival for a 
variation to resolution 22-509 is included in this meetingôs agenda. 

 

 35 
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Strategic Considerations 

Community Strategic Plan and Operational Plan  

CSP Objective 
CSP 

Strategy 
DP Action Code OP Activity 

5: Connected 
Infrastructure 
We have 
connected 
infrastructure, 
transport, and 
facilities that are 
safe, 
accessible, and 
reliable 

5.4: Provide 
accessible 
community 
facilities and 
open spaces 

5.4.4: Sporting 
facilities and 
swimming pools - 
Ensure ongoing 
maintenance and 
upgrade of 
inclusive sporting 
facilities and 
swimming pools 

5.4.4.4 

Maintain each of the 
Council owned parks, 
reserves, and sports 
fields to agreed level 
of service 

Recent Resolutions 

¶ 29 September 2022 Council resolution 22-509 ï provided above.  

Legal/Statutory/Policy Considerations 5 

Alcohol Prohibited Areas (APA) 
Section 632A(4) of the Act enables Councils to declare any ópublic placeô or part of a place 
to be an APA, except for those places (public roads, footpaths and car parks) which are to 
be dealt with under the Alcohol-Fee Zone provisions of the Act. 
 10 
Under the Act, a public place means: 

(a)   a public reserve, public bathing reserve, public baths or public swimming pool, or 

(b)   a public road, public bridge, public wharf or public road-ferry, or 

(c)   a Crown reserve comprising land reserved for future public requirements, or 

(d)   public land or Crown land that is not: 15 

(i)   a Crown reserve (other than a Crown reserve that is a public place because of 
paragraph (a), (b) or (c)), or 

(ii)   a common, or 

(iii)   land subject to the Trustees of Schools of Arts Enabling Act 1902, or 

(iv)   land that has been sold or leased or lawfully contracted to be sold or leased, or 20 

(e)   land that is declared by the regulations to be a public place for the purposes of this 
definition. 

 

https://www.legislation.nsw.gov.au/#/view/act/1902/68
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Public land means: 
 
any land (including a public reserve) vested in or under the control of the council, but does 
not include: 
(a)   a public road, or 5 
(b)   land to which the Crown Lands Act 2016 applies, or 
(c)   a common, or 
(d)   a regional park under the National Parks and Wildlife Act 1974. 
 
 10 
The Local Government Amendment (Confiscation of Alcohol) Act 2010 provides the power 
to Police and to authorised Council enforcement officers to confiscate and tip out alcohol in 
the possession of a person who is in an area where alcohol consumption is prohibited by a 
notice under section 632A of the Local Government Act 1993 (ñthe Actò). 
 15 
The part of Lot 18 DP 1269368, being the area known as Dening Park, is ópublic landô 
being Crown land which is a Crown reserve, under the control of the Council, that is a 
public place because it is land to which the Crown Lands Act 1989 applies. 
 
Public land may be declared alcohol prohibited at all times or only for specific days, times 20 
or events.  All of the public place may be declared or part of the public place. 

Financial Considerations 

Only financial impost on Council in relation to suspension of alcohol restrictions is the staff 
time in writing this report.  

Consultation and Engagement 25 

Information provided by Byron Music Festival proponents by email on 24 April 2023. 
including the site map at Attachment 1, was relied upon to prepare this report.  

  

https://www.legislation.nsw.gov.au/#/view/act/1989/6
https://www.legislation.nsw.gov.au/#/view/act/1974/80


B Y R O N  S H I R E  C O U N C I L  

STAFF REPORTS - SUSTAINABLE ENVIRONMENT AND ECONOMY 13.2 

Ordinary (Planning) Meeting  Agenda 11 May 2023 page 25 

 

STAFF REPORTS - SUSTAINABLE ENVIRONMENT AND ECONOMY 

 

Report No. 13.2 PLANNING - Development Application No. 
10.2022.367.1 - Use of studio including 
alterations and additions - 4/133-141 Broken 5 

Head Road Suffolk Park 

Directorate: Sustainable Environment and Economy 

Report Author: Lachlan Wall, Gateway Planner  

File No: I2023/541 

Proposal: 10 

DA No:  10.2022.367.1 

Proposal 
description: 

Use of studio including alterations and additions.  

Property 
description: 

LOT: 4 DP: 286421 

4/133-141 Broken Head Road SUFFOLK PARK 

Parcel No/s: 241883 

Applicant: Mr D R Cope 

Owner: Mr N & Mrs S M Wasley 

Zoning: R2 Low Density Residential   

Date received: 23 August 2022 

Integrated / 
Designated 
Development: 

ἦ    Integrated ἦ    Designated Ἠ    Not applicable 

Concurrence 
required 

No 

Public notification 
or exhibition:  

- Level 2 advertising under Councilôs Community Participation 
Plan. 

- Exhibition period: 14 February to 27 February 2023 
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- Submissions received: 1 

- Submissions acknowledged: Ἠ Yes  ἦ No  ἦ N/A 

Variation request 
to Development 
Standards under 
an EPI (e.g. 
clause 4.6) 

Clause 4.6 

 

Estimated cost $42,500.00 

Delegation to 
determine 

Council 

Issues 35% variation to Clause 4.4 Floor Space Ratio, of the Byron Local 
Environmental Plan 2014. 

Unauthorised conversion of a shed to a studio. 

BCA 
Classification 
required 

Ἠ Yes -  BCA Classification ï 1a 

 

Summary: 

This Development Application seeks approval for the Use of studio including alterations 
and additions at 4/133-141 Broken Head Road, Suffolk Park. The subject site is part of a 
community title subdivision containing five (5) residential lots. The application seeks to 
retain the works as built to permit the use of the structure as a studio for the purposes as a 5 
home office.  

The subject property is zoned R2 Low Density Residential under the Byron Local 
Environmental Plan 2014 and generally complies with the relevant planning controls, 
however the application seeks to vary clause 4.4 floor space ratio pursuant to clause 4.6. 
The application seeks to increase the floor space ratio of the site to 0.27:1. The applicable 10 
Floor Space Ratio control for this site is 0.20:1. This results in a 35% variation to the 
control. As the variation is greater than 10% the application is to be determined by Council.  

The application was notified and advertised for a period of 14 days between 14 February 
to 27 February 2023 and one (1) objection was received, raising issues about the fire 
safety of the existing dwelling and the alleged use of multiple dwellings on the property.  15 

Subject to recommended conditions, and other site-specific matters such as bushfire, the 
application is able to be recommended for approval subject to a deferred commencement 
consent.  

NOTE TO COUNCILLORS: 
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In accordance with the provisions of S375A of the Local Government Act 1993, a Division is to be called 
whenever a motion for a planning decision is put to the meeting, for the purpose of recording voting on 
planning matters.  Pursuant to clause 2(a) under the heading Matters to be Included in Minutes of Council 
Meetings of Council's adopted Code of Meeting Practice (as amended) a Division will be deemed to have 
been called by the mover and seconder of all motions relating to this report. 5 

 

    

 

RECOMMENDATION:  

That: 10 

1. Pursuant to Section 4.16 of the Environmental Planning & Assessment Act 1979, 
Development Application No. 10.2022.367.1 for the Use of studio and alterations and 
additions to existing studio including a variation to clause 4.4 Floor Space Ratio, be 
granted consent subject to the conditions of approval in Attachment 1 (E2023/36504). 

2. The determination of this Development Application and potential non-compliances 15 
within the existing dwelling are to be brought to the attention of Councilôs 
Enforcement Team. 

 

Attachments: 
 20 
1 10.2022.367.1 Recommended Conditions of consent, E2023/36504   
2 10.2022.367.1 Plans, E2023/31108   
3 Confidential - 10.2022.367.1 Submissions, E2023/36506   
4 Confidential - 10.2022.367.1 Additional images of studio internals, E2023/38473   

   25 

PLAN_11052023_AGN_1589_ExternalAttachments/PLAN_11052023_AGN_1589_Attachment_11078_1.PDF
PLAN_11052023_AGN_1589_ExternalAttachments/PLAN_11052023_AGN_1589_Attachment_11078_2.PDF
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Figure 1 Locality plan of property 
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Assessment: 

INTRODUCTION 

History/Background 

Development History of property.  

DA Number Description  Status  Date 
determined 

10.2008.332.1 5 lot Community Title Subdivision ï 5 
lots  

Approved  26/02/2009 

10.2016.120.1 Dwelling house, attached double 
garage and detached carport/shed 

Approved 25/05/2016 

This application was lodged as a response to an investigation by Councilôs Compliance 5 
Team. Following The investigation by the Compliance Team, a notice of proposed order 
was issued on 20 June 2022 for the restoration of the carport / shed to the original 
condition as approved under Development Consent 10.2016.120.1.  
 
A restore works order was issued to the property owner on 27/07/2022, Council reference 10 
75.2022.47.2. The outcome of this compliance action and the accompanying order is 
pending the determination of Development Application 10.2022.367.1  
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Figure 2: AHIMS search results conducted 6 April 2023 

AHIMS search results conducted 6 April 2023 indicating that no Aboriginal sites or places 
have been recorded on, or within a 50m buffer area of the subject site.  

 5 

The works that are the subject of this development application have generally been 
undertaken within the footprint of the existing shed and carport on the site which were 
approved by the development consent 10.2016.120.1, except for the new bathroom 
addition to the northern elevation of the studio structure, and the fencing around the 
laundry area within the carport.  10 
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