Attachment to Council Report
S4.55 10.2021.219.4 - 116 & 118 Jonson Street Byron Bay

Clause 4.6 Objection — Height of Buildings

Clause 4.6 Objection to Clause 4.3 - Height of Buildings under Byron LocalEnvironmental Plan 2014
(BLEP14)

Introduction

|, Kate Singleton, of PLAMMERS NORTH, & Parter Street, Byron Bay on behalf of AIDOP Mo, 5 Pty Limited
and AIDOF Mo, & Pty Limited abject under Clause 4.6 Byron Local Environmental Plan 2014 (BLEF14) to the
Development Standard relating to Building Height at Clause 4.3 of BLEP14.

| contend for the reasons set out following that the Development Standard prescribed at Clause 4.3 of
BLEP14 is unreasonable and unnecessary in the circumstances of the subject case. Further, | am of the
viesw that the proposed development raises no matters of adverse significance in Lacal, Regional ar State
terms and no public benefit will result from the maintenance of the subject standard in this case.

This objection is to be considered in conjunction with the Statement of Environmental Effects (SEE)
pisblished for a Section 4,55(2) Modification Application te development consent 10.2021.291.1 for a
mixed-use development comprising retail and serviced apartments at 116-118 Jonson Street.

Notwithstanding that case law establishes that a Clause 4.6 variation is not required in relation to a
sadification Application, this variation request is submitted to assist in Councils assessment of the
application.

Background

Development Application Na. 10.2021.291.1 was approved on 4 November 2027, The application was
described as:

Demolition of existing backpackers hostel and construction of 3 mixed use dewvelopment comprising
retail premises and serviced apartments.

The approved development included building elements higher than the 11.5m height limit prescribed by
Clause 4.3 of BLEF14. A Clause 4.6 objection to the variation of that clause was supported in the
determination of the application, The subject Clause 4.6 chjection provides an updated versicn of the
original to address the modified plans.

Modification applications were subsequently approved (Modification Application 10.2021.293.2 and
10.2021.293.3)  Minor amendments to the building height were approved in accordance with
Modification Application 10.2021.291.2.

Structure of Objection
This objection:
= describes the variation proposed;
+  provides justification for the exemption;
+  reviews the proposal with respect to the guidance provided by Wehbe v Pittwater Councl,
s reviews the proposal in light of the guidance provided by Winten Develapments v Narth Sydney Council;

+ examines considerations relevant to the public interest amd State and regional planning
significance;and

+  provides a summary justification of the objection.
Clause 4.6 Objection
Development Standard

Pursuant to Clause 4.6 of the BLEP14, this abjection seeks ta vary the building height standard stipulated
in Clause 4.3 that states:



{2) The height of o building on any land s not to exceed the moximum height shown for the lond on the
Helghrof Buildings Map.

The relevant portion of the Heights of Building Map (Sheet HOB_003) of the BLEP14 is shown below.
Itspecifies a maximum height of 11.5m for the site,
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Extract from BLEP14

Section Sheet A30.02 Revision 4 dated 18 April 2023 identifies those built elements exceeding the 11.5m
height limit. The following table provides a comparison of the as approved and propesed building height
variation sought.

Table B1 _ Building Height Variations

Building Height Height Height Height (m) | Height (m) | Height (m) | Height Height Height

compone | (RL) (RL) (RL) Original | As PROPOSE | above above above

nt Original As Proposed | Approval | Modified | D 11.5m 11.5m 11.5m

Approval | Modified max {m) max (m) max (m)

Original As PROPOSE
Approval | Modified | D

Pool 15.65 16.18 16.29 12.65 13.18 13.29 1.15 1.68 1.79

balustrad

e

Terrace 15.65 - 12.65 - 115 -

reof

fencing

Solar 16.75 - 13.75 - 2.25 -

array

Pool deck | - 15.18 15.24 - 12.18 12.24 - 0.68 0.74

Pgol plant | - 16.18 16,18 . 13.18 1318 . 1.68 1.68




Lift 17.10 17.48 17,48 14.1 14,48 14,48 260 298 298
TN

Mechanic | - 16.5 16.60 - 13.5 13.60 - 2.04 210
al

wentilation

The lift averrun, mechanical ventilation and balustrade are the most significant structures in terms of the
percentage of exceedance above the 11.5m. This is over a relatively small proportion of the building and
will ot be visible from the street, The pool balustrade comprises a minimal exceedance of 1.79 metres
in comparison with the approved exceedance of 1,15 metres over a very small proportion of the building.

In relation to the lift overrun, the height of the lift overrun has not changed however an additional service
lift has been added which increases the area of lift pravision on the rooftog, exceeding 11.5m.

Justification for the exception and matters for consideration

Compliance to Clause 4.6 BLEP14

The following provides the justification with regards to the objectives of Clause 4.6 of BLEP14:
(1) The objectives of this clouse ave a3 follows

fa) fo provide an appropeate degree of [fexibility in applying cerfain development standards (o
porticulor develapment,

) to echieve better outcormes for ond from development by offowing flesibility in particufar

CIFCUMsSianees
Comment:

The lift overrun has been intentionally co-lecated directly adjacent the Mercata building services (o the
north to reduce any perceived solar access or visual impacts.

The mechanical ventilation has been sited to minimise potential adwerse impacts as viewed from the
street. The application of an appropriate degree of flexibility in relation to the building helght standard
provides for a greater level of amenity for the proposed development. The proposed variation is sought
in relation to elermnents that provide for the amenity of guesis and services for the building and de net
result in adverse impacts. Allowing flexibility in the application of this Clause will result in a building design
which provides a supericr outcome in terms of amenity.

{2} Development consent may, subject to this douse, be granted for development even though the
development wowld contravere o development standord imposed by this or any other environmental
planning fnstrament, However, this dauwse does not apply to o development standard thar (s expressly
exciwded from the operation of this clouse.

Comment:
The proposed bullding height standards is not expressly excluded from the operation of this clause.

{3 Development consent must nof be granted for development that contravenes o development standard
urnless the consent autharily has considered o writlen request from the opplicant thot seeks o fustify
the contravention of the dewelopment standard by demaonstrating:

fap  thot complionce with the development stondord is wnremsonable or unnecessary in the
fl'ftufrlﬁ{ﬂf?fﬁQJ'f-'ft’ CORE, ol

Comment:

This submission seeks to detail our written request to justify the contravention of the development
standard and demanstrate that compliance with the development standard s unreasonable or




unnecessary in the ciroumstances af the case,

Compliance with the development standard is considered to be unreasonable or unnecessary for the
following reasons:

1. The proposed encroachments are not visible fram the surreunding area and will not adversaly
impacton the streetscape.

2. The proposed variation sought does not add to the bulk or scale of the proposed building.

3, Sirict compliance with the develapment standard waould likely result in the remaval of access
to amenities on the rooftop for guests but would not alter the overall design of the building.

4. The proposed wvariation will not adversely impact on adjoining properties in terms of views,
s0lar AC0ess of privacy.

5  The proposed development has a maximum FSRE of 1311 compliant with Byron LEP 2014,
demanstrating that the proposed development is not excessive in terms of the proposed intensity.

6, The design of the proposed building by locating amenities on the rooftop provides for substantial
ground floor open space within the site which will be accessible to the general public and guests of
the hotel, This is considered to be a superior outcarme to the provision of private guest only facilities
on the ground floor,

Given the above, it is submitted that compliance with the 11.5m building height is unreasonable and
unnecessary in the circumstances of the case, The proposed variation is consistent with the abjectives of
the Ervironmental Planning and Assessment Act 1979 (the Act] and promotes the orderly and economic
use and developrment of the land.

Clause 4.6 of the BLEP14 allows a proponent ta seek approval fram the Council for consent to be granted
to an application that contravenes a development standard. As outlined in this SEE, the proposed
develapment camplies with all other standards of BLEP14 and BOCP 20 4 will create a minimal impact an
the locality and its surrounds,

Thee consistency with the objectives of Cl. 4.3 Height of buildings as described above satisfies the “Wehbe
tesr and the absence of ary emvironmental impacts, demaonstrates that strict compliance with the building
height standard is both unreasonable and unnecessary in this instance.

fi) thet there ore sufficient environmentol planming grownds 1o justify controvening the develapment standarad,
Comment

The proposed variation to the building height will not result in adverse impacts on adjoining properties
in terms of solar access or views. The praposed elements in relation to which variations are s::nught arg
sited as such as to not disrupt views from surrcunding properties or the public street. The provision of
rooftop amenities for serviced apartment guests pravides the opportunity to incorporate significant
open space on the ground floor and make this publicly accessible, This area is some &50m* and will
provide an “oasis” within the existing town centre. It is submitted that given the lack of ervironmental
impact and arguable positive impact on the built emaronment there are sufficient planning grounds to
justify the proposed contravention.

) Development consent must nad be granted wnless:
fa)  the comsent authority {5 satisfied thot:
(i} the writter request hos addressed sub clouse (3)
Comment
This Appendix is our formal written request,

(ii) the proposed development is in the public interest fronsistent with the objectives of the
standard andthe zonel



Comment
The abjectives of the Bullding Height standard are provided as follows:

fa) to achieve building design that does not exceed o specified moximum helght from ifs existing ground leve!
to finished roof or parapet,

The proposed finished roof or parapet does not excesd the 11.5m as detailed in the submission haweyver
several elements protrude beyond this.

() to enswre the height of buildings complements the streetscope ond charocter of the areo in which the
bullaings are locoted,

The proposed height of the building complements the streetscape and character of the area. The proposed
built form has been designed o present as three separate elements. The general height of the building is
consistent with existing surrcunding development and the elements of non compliance are set well back and
not visible fram the surrounding streetscape.

{c) to minimise viswol impact, disruption of views, Joss of privecy ond foss of solar occess fo existing
development,

The proposed variation will not result in significant adverse visual impact with elements designed to minimise
their visibility, There will be no disruption of views or loss of privacy resulting fram the proposed variation.
Az indicated in the solar access diagrams, the proposed variation does not increase the impacts of
overshadawing on existing surreunding developments.

The objectives of Zone B2 are:

+ To proside o range of retol], business, emterfaimment, and community wses thot serve the needs of people who
five i, work Jn and visit the locol orea,

+ To encourage employrment opportunities in occessible incanions,
¢+ To maximize public transport potronoge and encourage walking ond cycling.

+ To encowrage whront ceéntres by alfowing residentiol and lourist and wisitor oocommodotion above comemercial
PrERTSES,

The above objectives of the zone are met by the proposal in the following ways:

The proposed mixed wse development is cansistent with the abjectives af the B2 Local Centre, providing
for a range of retail uses to serve the B2 Local zone needs of people who live in and visit the local area.
The restavrant/calé and retail premises an the graund Mooe will have an outloek w the internal courtyard
and this substantial area of open space comprising some 650m?,

The proposal provides fior employment opportunities in an accessible location with the development
located in the Byron Bay Town Centre,

The site is within walking distance to many of Byron Bay's retall and recreational offerings, including the
beach, lighthouwse and town centre facilities. The provision of tourist accommadation on this site will
contribute to the vibrancy of the town centre,

fi) the concurrence of the Secretary has been obtained.
Comment

We understand that the Council enjoy assumed concurrence from the Planning Secretary in relation (o
this matter,

(51 The Secretary must consider:
fo)  whether contravention refses any matter of sigmificance for State or reglanal emironmentaol plonming

Comment



ILis submitted that na issees of State oF Regional Envirenmental Planning arise frem the proposed
variation. The proposed development is considered to be consistent with relevant objectives and
directions of the Marth Cowst Regional Plan 2038 particularly in relation to the following:

+  Direction & Develop successful centres of employment;

= Direction 14: Provide great places to live and waork;

= Direction 15: Develop healthy, safe, socially engaged and well-connected communities; and

& Direction 20: Maintain the region's distinctive built character,

Wehbe v Pittwater Council

In his decision in Wehbe v Pithwrter Cowncil [2007] NSW LEC 827, Preston () expressed the view that there
are five different ways in which an objection may be well founded and that approval af the abjection may

be consistent with the aims of the policy.

Those five tests are considered in the table below.

i} Theobjectives of the stondoard are achieved
frotwithstonding  nancomplignee  with  the
[standiomrd

The BLEP14 Clause 4.3 Height of Buildings and
karresponding responses are as fillerwis

1} The objectives of this clouse are os follows:

e} to ersure thot the height of development is cormpotibie
with the charocter, amenity ond fandform of the aren in
which the development will be located,

[Commant

The proposed height of the development is compatible
hiith the character, amenity and landform of the area. All
elements exceeding the height limit are set well back
pithin the site and will not be visible from the adjoining
ktreet, The proposed variation prowvides  for  the
pppropriate use of the rooftop for guests of the facility
pnly and enables the prosvision of a substantial area of
eround floor space for the local community,

The proposed building has been broken into 3 distinct
Forms 1o alleviate the presentation 1o the SIreetscape,

i} the underlying objective or purpose of the
ord {5 mal relevant to the developmentand
refore compliance is unnecessary

Mot applicable, The underlying objective or purpose o
the standard is relevant to the development and is
achieved as autlined in (i) above.

Kiil) the underiying object of purpose wouwld be
efented ar thworted f compliance wos
required  and  therefore  complionce s
lnrédsanable

Mot applicable. The underlying object or purpose of the
Btandard would net be defeated ar thwared if
compliance was required.

Yiv) the development standard has been wirtually
pridoned aF destroped by the Councils auwn
Hions in granting conserts departing from the

terdord aed hence complionce with the standard

5 unnecessary and urreasonable; and

[This objection to the development standard requested
idoes not rely on this reason,




vl the zoming of the particular land i5  [This objection to development standard requested does
wnrecsonalble  or  inopprogriote so  thot o ot rely on this reasan,

fevelopment  stondord  approprigte far  thot
[roning is also unreasonable and wanecessaryos it
ppiies o the dand ond complionce with the
Etandord would be unreasonoble or unnecessany.
Thert 15, the porticular parcel af lond showld nat
lhave been included in theparticulor zone,

Winten Developments Pty Ltd v North Sydney Council [2001] NSWLEC 46

The objection to development standards request is assessed below against the accepted test for the
assessment of development standard variation established by Winten Developments Pty Lid v North Sydney

Counghl [2001] NSWLEC 46,

M 15 the planming control in Questiono
klavelapment standard?

ves, (. 4.3(2) of BLEP14 is a development standard.

B What (5 the underlying obyect or
lpurpose of the stondara?

The abjectives of this clause are as follows:

fo achieve building design thot does nof exceed o specified
maxirmum height from its existing ground leve! to finished roof or
paroper,

o ensure the height of buifdings complements the streetscope and
cherracter \’Jf the area i which the buildings are located, and fo
mimimise wiswal impoact, disruption of wews, loss of privacy and foss
of salor aocess fo existing development,

I & complionce  with  the
ievelopment standard
kinnecessary or uaréasanable in
ke circumstonces of the case?

Compliance  with the development standard  unnecessary o
unreasonakble in the circumstances of the case because:

The proposed non-conforming elements of the building
comprise lift overrun and mechanical plant, and minor
structures associated with theuse of the rooftop of the building
and will rat impact an the overall presentation of the building
to the street and surrounding area.

The project is consistent with the general height of
develaprent Inthe locality,

The scale and the form of the bauilding have been designed to
break itinto three elements and provide substantial apen space
at the ground floor for the general public and patrons of the
facility.

The building articulation and massing seeks 1o reduce the
perception of a single large building to Jonson Street.

There is mo disruption to views or loss of privacy or significant
solar access resulting to the proposed varnation,




I, i compliance with the develogment
ktardord consistent with the aims of
e Palicy (to provide Texibility in the
roplication of developrment
krandards) and, 0 particular, does
complionce  with the development
ktendard  tend e Binder  the
ttainment of the objects specified in
Bection  SfaNi  ond (1) of the
Enviranmental Planning and
Mssessment Act, 19797

The arguments contained in this Clawse 4.6 variation support the
case to allow flexibility in the application of the standard,

The non-compliance with the development standard allows for an
prderly use of the land and has been designed with consideration to
phe desired future character of the area,

idditionally, the Objects of the Act are satisfied as:

The departure from the height standard in BLEP14 will hawve no
negative consequences in terms of the proper management,
development and conservation of natural and artificia
resources, including agricultural land, natural areas, forests,
minerals, water, cities, towns and villages for the purpose of
promoting the social and economic welfare of the community
and a better environment; and

The departure from the height standard in BLEP14 allows for
the orderly and economic use of the site in a manner which
atherwise achieves the outcomes and objectives of the relevant
planning cantrols

. is the ohjection well founded?

s my Clause 4.6 exception to development standards request
bppropriately addresses Wehbe v Pittwarer Cowncl! [2007] NSW LEC
P27, | submit that the proposed variation is well founded.

Public interest and matters of State or regional significance
Is the proposal in the public interest?

Clause 4.6 exception to development standards request and the accompanying plans and technical
reports contained within the SEE demonstrate the public advantages of developing the site, In summany:

= Strict compliance with the height variation will result in an amended building design which merely
restricts access to the rooftop. This would result in the loss of ground floor open space available
for the broader community and have no material effect on the presentation of the bullding 1o the

street.

«  The proposal provides for eptimal utilisation of the site within the town centre and is consistent
with Council's plans and strategies for Byron Bay town centre.

# The proposal provides for employment both during and post construction.

= Nounreasonable pubdic disadvantages resull fram the proposed variation,

Matters of State or Reglonal Significance

The non-compliance with €l 4.3 Height of buildings standard does not raise matters of significance for
State or regional planning, The proposed development is consistent with the aspirations of the North Coast

Regional Plan 2036,

The public benefit of maintaining the standard

There is ne public Benelitin maintaining strict compliance with the development standard in this instance,

Summary justification

A summary of the matters set out in Clause 4.6 exceptions to development standards request to vary the
height of building and wall standards are as follows:

The proposed height of the building is consistent with that of existing surrcunding development in the

locality.




+  The proposed variation (o the height limit does not result inoa materially different presentation o
Jonsen Street or the western elevation of the building.

#  The proposed variation does not impact on the bulk or scale of the proposed built form which has been
designed to present three distingt elements to Jonson Street.

= The proposed development will not adversely impact on existing or future surraunding development
in terms of view, privacy or solar access.

= The proposed varations satisfy the tests and considerations established in 'Wehbe v Pithwater Coundil
[2007] NSW LEC &2 and Winten Developments Pty Ltd v North Sydney Council [2001] MSWLEC 46.

In surmmary, compliance with the development standard restricting building height is unreasonatile and
unnacessary. This is because the objectives of the development standard can still be achigved
netwithstanding non-compliance. The development standard is not an end in itself but rather a means
afachieving desired autcomes,

The consent authority is therefore urged to support this Clause 4.6 objection,

7 ] /\]»th;vl
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Kate Singleton RPIA
Partmership Principal
PLAMMERS MORTH



