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Attention: Mr Steve Daniels

Dear Mr Daniels

Thank you for your e-mail requesting further advice from the Biodiversity and Conservation
Division (BCD) of the Department of Planning and Environment on this matter.

As discussed with you by the BCD’s Ms Rachel Lonie, our preference is for an arrangement that
would secure a conservation outcome in the planning area as part of the planning proposal, such
as a C2 zone as set out in Options 1 and 3 of your e-mail below, noting that Option 3 would be the
best outcome in our view. However, we acknowledge that the E Zone Review Recommendations
Report applies to the Byron Shire. Applying a C2 zone to the land identified in Figure 6 in the BCD
letter dated 26 September 2022 would require the landholder’s agreement as the land is currently
used for agricultural purposes. We understand the landholder may be agreeable to this and
suggest that the discussion between the landholder and the Byron Shire Council includes your
verbal advice that the Department’s Northern Region would not require re-exhibition and the
consequent delay in finalising the planning proposal if further C2 zoned land was included.

If the council is unable to achieve Option 3, then Option 2 in your e-mail below to enable a
community title (CT) development for the entire planning area would be supported by the BCD.
The benefits of this arrangement are that the ‘community’ lot, including areas identified in Figure
6 of our letter, would be better managed for conservation in one ownership under a CT
agreement and the council would be able to better regulate the conditions for the rehabilitation
and management of this land. While this does not secure a conservation outcome at the planning
proposal stage, the council would assess and determine the most appropriate CT configuration at
the Development Application (DA) subdivision stage in accordance with s4.2B of the Byron Local
Environmental Plan 2014 and Development Control Plan (DCP) controls. We would support this
option if a Minimum Lot Size (MLS) of 40ha was retained for the entire planning area given your
advice that this would ensure the area could not be subdivided other than under a CT
arrangement. We also note this will trigger a Biodiversity Development Assessment Report and
the BCD is likely to be requested by the council for advice at the DA subdivision stage.

Rezoning the land to R2 as proposed, but with a 40ha MLS and amendment of the Multiple
Occupancy and CT map to apply to the entire planning area with a maximum number of lots plus a
community title lot, would be preferable to the BCD than the current RU2 zone. This is because
vegetation clearing would be regulated by the provisions in Chapter 2 of the State Environmental
Planning Policy (Biodiversity and Conservation) 2021 and the council’s DCP.

The BCD supports the use of planning agreements to secure conservation outcomes at the
planning proposal stage, however we note your verbal advice that a planning agreement between
the landholder and the council would trigger re-exhibition and is unlikely to be agreed to by the
landholder at this stage of the process.

We appreciate your comments on our Attachment 2 and have revised this document (attached).
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Attachment 2 - BCD NE Branch Approach to Biodiversity Assessment for Planning Proposals

Planning proposals should demonstrate consistency with the strategic planning framework including the
relevant Regional Plan. To achieve biodiversity goals, directions, and actions in the relevant Regional
Plan for areas with High Environmental Value (HEV), planning proposals should identify HEV land at the
property scale and the current land uses in such areas should not be intensified.

Areas of retained HEV land should instead be better protected by applying a conservation zone which has
strong conservation objectives and limited land uses, and an appropriate minimum lot size so the land
cannot be subdivided.

To provide certainty on future ownership and management arrangements for areas of retained HEV land,
a planning agreement should be made between the council and the proponent that sets out the roles and
responsibilities, objectives, targets, and timeframes for the management of that land. The planning
agreement should be included in the exhibition documentation and could, for example, include a
commitment to prepare and implement a Biodiversity Management Plan (BMP) and/or a Vegetation
Management Plan (VMP) and to dedicate the land to the council at a certain time should the council agree
to that arrangement.

Biodiversity assessment for planning proposals should be undertaken in accordance with the following:

Step 1: Include the entire lot in the planning area
The planning area should cover the entire cadastral lot unless only a part of the lot is identified in a growth
management strategy, in which case the planning area could be limited to just that part of the lot.

Step 2: Consider biodiversity certification
The proponent should consider seeking biodiversity certification of the proposed future development land
in the planning area as part of the planning proposal.

Step 3: Identify HEV land
If biodiversity certification is not sought, then the planning proposal should identify and map HEV land in
the planning area with desktop analysis and site investigations as set out in Appendix 1.

Step 4: Avoid and minimise impacts on HEV land

The planning proposal should be designed to avoid and minimise land use intensification in HEV land. It
should provide justification to demonstrate how the land use zones, minimum lot sizes and other
development controls have been applied.

Step 5: Protect retained HEV land

The planning proposal should use planning mechanisms to protect HEV land. These include conservation
zones, minimum lot sizes to preclude subdivision, other development controls, and a planning agreement
that provides details on how retained HEV land will be protected and managed.

Step 6: Calculate biodiversity credits for future development impacts

The planning proposal should apply the Biodiversity Assessment Method to assess biodiversity values
and calculate the biodiversity credits that would be required to offset unavoidable biodiversity impacts as
part of a future development.

Step 7: Secure a commitment to protect HEV land and retire biodiversity credits
The planning proposal should include a planning agreement between the council and the landholder to:
a. commit to the preparation and implementation of the BMP or VMP for the HEV land and/or
b. commit to the transfer of lands to the council if the council agrees to the arrangement, and/or
c. secure the provision of the biodiversity credits from Step 6 at the development application (DA)
stage unless the Biodiversity Offsets Scheme is triggered by that DA.
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Appendix 1 - BCD NE Branch HEV Criteria and Identification Methods at the Property Scale

High Environmental Value (HEV) Criteria Property Scale HEV Identification Method
and Components
Criterion 1. Sensitive biodiversity mapped on the Biodiversity Values Map
1.1 Biodiversity Values Map a. ldentify the parts of the land on the Biodiversity Values Map.
b. Inspect those mapped areas on the land to verify accuracy
and map as HEV where the map is accurate.
Criterion 2. Native vegetation of high conservation value
2.1 Over-cleared vegetation types a. Identify Plant Community Types (PCTs) on the land through
field work.
b. Register and visit the Vegetation Information System
(VIS)_ database.
c. Use the VIS to determine whether the % cleared status
of the PCTs identified through field work on the land is
above 70%.
d. Map all PCTs on the land with the % cleared above
70% as HEV.
2.2 Vegetation in over-cleared landscapes a. ldentify over-cleared Mitchell landscapes by viewing map
(Mitchell landscapes) data from the SEED Portal — selecting NSW (Mitchell
Landscapes) — latest version, selecting Show on Seed Map
and viewing the View Over Cleared Land Status.
b. Map all native vegetation on the land as HEV if it is in an
over-cleared Mitchell landscape.
2.3 Threatened Ecological Communities - a. Identify Plant Community Types (PCTs) on the land through
any vulnerable, endangered, or critically field work.
endangered_ ec_ologi_cal communi;y listed b. Register and visit the VIS database.
under the Blodlversn_y Cor_wservatlon Act C. Use the VIS to determine whether the PCTs on the land
2016 (BC Act), the Fisheries Management h Threatened Ecoloaical C ity (TEC) Stat
Act 1994 or the Commonwealth ave . reglene cological Community ( ) Status.
Environment Protection and Biodiversity d. If notidentified as a TEC from steps a — ¢ above, then refer
Conservation Act 1999 and not mapped on to the NSW Threatened Species Scientific Committee
the Biodiversity Values Map determinations, schedules 4, 4A and 5 of the FM Act, and
the EPBC Protected Matters Search Tool to consider
whether the any of the PCTs accord with the determinations.
a. Map all PCTs on the land that are TECs as HEV.
2.4 100m buffer on Coastal Wetlands and a. Locate the land on the SEPP (Resilience and Hazards) Maps
Littoral Rainforest areas as per the State b. Map any parts of the land shown as proximity areas for
Environmental Planning Policy (SEPP) Coastal Wetlands and Littoral Rainforest as HEV.
(Resilience and Hazards) 2021
Criterion 3. Threatened species
3.1 Key habitat for Key breeding a. Search BioNet for threatened species records on and within
threatened species habitats with known 5km of the land
(vulnerable, breeding occurrence b. Undertake field work to identify potential breeding habitats on
endangered, or the land for threatened species.
critically c. Either assume breeding occurrence and map identified
endangered breeding habitats on the land as HEV or undertake targeted
species listed under surveys during the breeding season and map theses habitats
BC Act) as HEYV if breeding occurs there.
Core Koala Habitat a. Check council records for approved comprehensive or
individual property Koala Plans of Management (KPoM).
b. Identify areas of core koala habitat on the land mapped in any
approved KPoM and map these areas as HEV.
c. Ifthere are no approved KPoMs, then undertake field work in
accordance with the relevant State Environmental Planning
Policy (SEPP) for koalas, e.g. SEPP (Koala Habitat
Protection) 2020, to determine whether Core Koala Habitat is
present on the land.
d. Map any core koala habitat identified on the land through field
work as HEV.
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Appendix 1 - BCD NE Branch HEV Criteria and Identification Methods at the Property Scale

High Environmental Value (HEV) Criteria
and Components

Property Scale HEV Identification Method

Habitat for known
populations of
species-credit-
species and SAll
entities (species-
credit species and
SAll entities are
identified in the
Threatened
Biodiversity Data
Collection)

Search BioNet for threatened species records on and within
5km of the land.

Undertake field work to identify populations of threatened
species credit species on the land and their habitats.

Map all habitats of known populations of species credit
species on the land as HEV.

The Biodiversity Assessment Method and the Department’s survey
assessment guidelines should be referred to for suitable habitat
assessment methodologies.

If a recent Biodiversity Development Assessment Report has been
prepared for the land, then this could be referred to in support of
demonstrating how this criterion has been considered.

Key habitats for
migratory species

a.

b.

Search BioNet for threatened migratory species records on
and within 5km of the land.

Undertake field work to identify habitats of threatened
migratory species on the land.

Map all habitats of threatened migratory species on the land
as HEV.

Criterion 4. Wetlands, rivers,

estuaries & coastal features of high environmental value

4.1 Nationally important wetlands a. Search the Directory of Important Wetlands in Australia for
those occurring in NSW.

Note: Rivers and their riparian areas b. Identify any nationally important wetlands listed in the

comprising HEV are included in the directory that occur on the land and map these areas as HEV.

Biodiversity Values Map under HEV

Criterion 1 as protected riparian land

4.2 Vulnerable Estuaries and Intermittently a. ldentify whether any vulnerable estuaries or ICOLLS occur on,

Opening and Closing Lakes and Lagoons or in the vicinity of, the land by reviewing the Maps.

(ICOLLs) b. Map any vulnerable estuaries or ICOLLSs that occur on, or in

the vicinity of, the land as HEV.

Criterio

n 5. Areas of geological significance

5.1 Karst landscapes

a.

b.

Identify whether limestone outcrops or caves occur on the
land.

Consider any additional Karst landscapes that occur in the
vicinity of the land, with reference to the NSW Government’'s
Guide to New South Wales Karst and Caves and any other
available karst mapping, such as karts maps associated with
local environmental plans.

Map any limestone outcrops or caves on the land and any
other karst landscapes that occur in the vicinity of the land as
HEV.

5.2 Sites of geological significance included
in the State Heritage Register or Heritage
Inventory

Identify whether the land contains, or is in the vicinity of, the
sites of geological significance listed in Annexure A.

Map any sites of geological significance that occur on, or in
the vicinity of, the land as HEV.
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Annexure A: Sites of geological significance included in the State Heritage Register or Heritage Inventory

Local Government Area

Name

Location

Canterbury Bankstown

Enfield Brickpits

7 Juno Parade, Greenacre

Cessnock

Bow Wow Creek Gorge

Sandy Creek Road, Mulbring

Eurobodalla

Myrtle Beach - Wasp Head Coastal Area

Durras

Melville Point

Red Hill Road, Tomakin

Goulburn-Mulwaree

Badgerys Lookout View

Tallong

Kiama

Bombo Headland Quarry Geological Site

Princes Highway, Bombo

Port Stephens

Seaham Quarry

Torrence Street, Seaham

Shellharbour

Bass Point Area

Bass Point Tourist Road, Shellharbour

Warrumbungle

Narangarie Quarry Geological Site

Narangarie Road, Coolah

Uralla

The Captain Thunderbolt Sites
Thunderbolt's Rock

New England Highway, Uralla
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Please replace the earlier version we sent you with this revised version.

If you would like to discuss this matter further, then please contact me via the details below.
Yours sincerely

Dimitri Young

Senior Team Leader Planning, North East Branch

Biodiversity and Conservation Division

Department of Planning and Environment

T (02) 6659 8272 E dimitri.young@environment.nsw.gov.au

dpie.nsw.gov.au
Locked Bag 914

(Level 8, 24 Moonee St)
Coffs Harbour NSW 2450
Working days Monday to Friday, 09:00am - 05:00pm

=

| acknowledge the traditional custodians of the land and pay respects to Elders past and present. | also
acknowledge all the Aboriginal and Torres Strait Islander staff working with NSW Government at this time.
Please consider the environment before printing this email.

From: Daniels, Steve <sdaniels@byron.nsw.gov.au>
Sent: Wednesday, October 5, 2022 1:06:21 PM
To: Rachel Lonie <Rachel.Lonie@environment.nsw.gov.au>

Cc: Mason, Gene <emason@byron.nsw.gov.au>; Caras, Alex <acaras@byron.nsw.gov.au>
Subject: RE: Attachment 2 for McAuleys Lane Myocum Planning Proposal

Hi Rachel,

Following discussions with the developer and Craig Diss, we see 3 options to proceed, Craig is
comfortable with all 3 options, however the bigger issue is what BCD is willing to agree to.

All options below that involve the application of C2 zones will require landowner agreement. If the
landowner does not agree and wants further investigation, then they will need to undertake those
studies. This will precipitate a new Gateway process as the clock is likely to run out on the current
gateway if further work is required. This is a decision that the landowner will need to weigh.
Option 1)

Apply C2 zones over areas B and C identified in Fig 6 with agreement from the landowner.

(NOTE: Recommendation 1 as it relates to area A is already achievable as the whole area is
identified for community title, the extent of the community lot will be determined with the
subdivision DA)

Given that the BCD walkover and mapped areas are the best information we have available at the
current time with relation to the identified TEC’s, we would request the landowner to agree to the
proposed mapping in absence of a more detailed analysis that would justify a reduction or
otherwise of areas B and C.

Whether or not the C2 remains in a single lot or otherwise would be subject to further
consideration at DA stage, and | expect further advice would be sought from BCD at that time.
Craig Diss is comfortable with this outcome and does not consider a minimum lot size amendment
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is necessary.

Option 2)

Community title is applied to the entire site. C2 zones are not applied, however the TEC's and
other sensitive areas would be included in the community lot. | think all agree that having these
areas in the community lot delivers a better long term management outcome. Craig has advised
that he is comfortable with this outcome in absence of C2 zones provided that BCD is also
comfortable with this approach. This would not trigger a re-exhibition.

Option 3)

Community title for the entire site, C2 zones applied in areas B and C, and those areas sitting in
the community lot at subdivision stage. If the landowner does not agree to the C2 zones or
disputes the boundaries, it will require further justification and a new Gateway/exhibition due to
time constraints.

Can you please provide comment, unfortunately | have only until the end of the week to prepare
my report and recommendations to Council — apologies for the tight turnaround.

Happy to have a phone hookup.

Kind Regards

Steve Daniels | Planner | BYRON SHIRE COUNCIL

P: +61 2 6626 7315 | E: sdaniels@byron.nsw.gov.au
Bundjalung Country, PO Box 219, Mullumbimby NSW 2482 |

www.byron.nsw.gov.au
Find us on Facebook www.facebook.com/byronshire.council

Byron Shire Council acknowledges the Traditional Owners of this land, the Arakwal people, the
Minjungbal people and the Widjabul people of the Bundjalung Nation, and pays our respects to Elders
past and present.

Emails from Byron Shire Council may contain confidential and/or privileged information. Please consider the context in
which this email has been sent to you, the email’s content, and whether it can be disclosed to a third party.

From: Rachel Lonie <Rachel.Lonie@environment.nsw.gov.au>

Sent: Tuesday, 27 September 2022 12:01 PM

To: Daniels, Steve <sdaniels@byron.nsw.gov.au>

Cc: Tarrant, Sam <starrant@byron.nsw.gov.au>; Mason, Gene <emason@byron.nsw.gov.au>
Subject: FW: Attachment 2 for McAuleys Lane Myocum Planning Proposal

Hi Steve,

Further to this here is the cover letter and Attachment 1.

Cheers Rachel

From: Rachel Lonie

Sent: Tuesday, 27 September 2022 10:13 AM

To: sdaniels@byron.nsw.gov.au

Cc: Don Owner <Don.Owner@environment.nsw.gov.au>; starrant@byron.nsw.gov.au; Mason,
Gene <emason@byron.nsw.gov.au>

Subject: Attachment 2 for McAuleys Lane Myocum Planning Proposal

Hello Steve,

Don uploaded the response letter on the above mater to the portal yesterday but | forgot to send
him Attachment 2. Apologies for that.

The planning portal does not accept any changes so | am sending it directly to you.

Please call if there are any aspects of our advice you would like to discuss or require clarification
on.
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Kind regards,

Rachel Lonie

Senior Conservation Planning Officer

Biodiversity and Conservation Division

Department of Planning and Environment

T 02 6650 7130 E rachel.lonie@environment.nsw.gov.au
dpie.nsw.gov.au

Level 8, 24 Moonee Street

Postal address: Locked Bag 914

Coffs Harbour NSW 2450
Working days Monday to Thursday, 09:00am - 17:00pm

=

| acknowledge the traditional custodians of the land and pay respects to Elders past and present. | also
acknowledge all the Aboriginal and Torres Strait Islander staff working with NSW Government at this time.
Please consider the environment before printing this email.

This email is intended for the addressee(s) named and may contain confidential and/or
privileged information.

If you are not the intended recipient, please notify the sender and then delete it immediately.
Any views expressed in this email are those of the individual sender except where the
sender expressly and with authority states them to be the views of the NSW Oftice of
Environment, Energy and Science.

PLEASE CONSIDER THE ENVIRONMENT BEFORE PRINTING THIS EMAIL

This email is intended for the addressee(s) named and may contain confidential and/or
privileged information.

If you are not the intended recipient, please notify the sender and then delete it immediately.
Any views expressed in this email are those of the individual sender except where the
sender expressly and with authority states them to be the views of the NSW Office of
Environment, Energy and Science.

PLEASE CONSIDER THE ENVIRONMENT BEFORE PRINTING THIS EMAIL
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