
 

 

Environment & Planning Law Specialists 

 

 

 

General Manager 
Byron Shire Council 
PO Box 219 
Mullumbimby NSW 2482 

 

1 September 2021 
Our Ref: MJS:21172337 

 
By Email:  council@byron.nsw.gov.au 

 
Privileged and Confidential 

 

Dear Sir 

DA 10.2019.0343.1 – 150 Tandys Lane, Brunswick Heads – Objection 

1 The purpose of this letter 

This letter contains a submission by way of objection with respect to the proposed development comprising 
4 single bedroom cabins that is the subject of DA 10.2019.0343.1 (Proposed Development). 

This submission is made on behalf of a number of residents of Andersons Hill and Tandys Lane as per the 
“Community Petition” dated 26 August 2021 and signed by 27 residents which we are instructed has recently 
been provided to Council (Objectors).  

For the reasons given in Sections 2 and 3 below, the Objectors submit that: 

(a) Council cannot lawfully approve the Proposed Development; and 

(b) even if Council could lawfully approve the Proposed Development, it should exercise its discretion to 
refuse the application on the basis that it is unmeritorious, a threat to the environment and contrary 
to the public interest. 

2 Summary of the Objection 

In summary, the Objectors submit that: 

(a) the Proposed Development is properly characterised as development for the purposes of an “eco-
tourist facility” which is prohibited within the RU1 Primary Production zoning applicable to part of the 
Proposed Development site (Prohibited Development Objection); 

(b) the Proposed Development creates an unacceptable fire risk due to the assessment proceeding on 
basis of the false (or discriminatory) assumption that cabin occupants will be ambulatory (Fire Risk 
Objection); and 

(c) the Proposed Development has been assessed on the false premise that it is the only accommodation 
provided on the site and contains no cumulative assessment of its impacts together with the existing 
on-site accommodation (Cumulative Assessment Objection). 
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3 Details of the Objection 

3.1 Prohibited Development Objection 

The Proposed Development comprises 4 single bedroom cabins. Under the Byron Local Environment Plan 2014 
(BLEP): 

(a) two of the proposed cabins are located on land zoned RU1 Primary Production; and 

(b) the other two cabins are located on land zoned RU2 Rural Landscape. 

The applicant seeks to categorise the development as development for the purposes of “tourist and visitor 
accommodation” which is permitted with consent in both the RU1 and the RU2 zone. 

For the reasons explained, below we think the Proposed Development should in fact be characterised as 
development for the purposes of “eco-tourist facilities”. This question of characterisation is important because 
eco-tourist facilities are an innominate prohibited use within the RU1 zone. 

Tourist and visitor accommodation is defined in the BLEP as follows (emphasis added): 

… a building or place that provides temporary or short-term accommodation on a commercial basis, and includes 
any of the following— 

(a)  backpackers’ accommodation, 

(b)  bed and breakfast accommodation, 

(c)  farm stay accommodation, 

(d)  hotel or motel accommodation, 

(e)  serviced apartments, 

but does not include— 

… 

(h)  eco-tourist facilities. 

The Proposed Development does not readily fall within any of the 5 nominated sub-categories of tourist and 
visitor accommodation set out in (a) to (e). This is not determinative however, as the list of sub-categories are 
merely illustrative and non-exhaustive. 

The definition of Tourist and visitor accommodation is subject to exceptions. That is, sub-categories of 
accommodation which are expressly excluded from the definition. Importantly, this list of excluded sub-
categories of accommodation includes “eco-tourist facilities”. 

The BLEP defines “eco-tourist facilities” as follows: 

… a building or place that— 

(a)  provides temporary or short-term accommodation to visitors on a commercial basis, and 

(b)  is located in or adjacent to an area with special ecological or cultural features, and 
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(c)  is sensitively designed and located so as to minimise bulk, scale and overall physical footprint and any 
ecological or visual impact … 

The Proposed Development falls squarely within the definition of an “eco-tourist facility”. The proposed cabins: 

(a) provide short-term accommodation to visitors on a commercial basis; 

(b) have been located close to special ecological matters including remnant bushland which Council 
has left as “deferred matters” until it determines how they properly ought to be managed; and 

(c) have been designed to be small in scale and located so as to minimise impacts on the special 
ecological features on the land. 

The proper characterisation of development hinges on the purpose of that development. In the planning law 
context, the purpose of development is determined objectively - it is the end which is seen to be served by the 
carrying out of the development. The subjective intent of the persons carrying the development is irrelevant 
when determining its purpose: see Pet Carriers1.  

In this case, it is clear that the objective purpose of the Proposed Development is to provide eco-tourist 
facilities as defined in the BLEP. Any statements regarding the developer’s subjective intentions in carrying out 
the Proposed Development which are to the contrary should be given little weight. 

3.2 Fire Risk Objection 

The fire assessment report prepared for the purposes of the Proposed Development concludes that it is non-
compliant with the applicable bushfire safety standards. 

To resolve this dilemma, the fire assessment report proposes a “performance-based solution” as an alternative 
to compliance with the applicable standards. 

A critical step in the development of a performance-based solution is the formulation of the starting 
assumptions upon which the solution will be based. 

In this case, the fire risk assessment assumes that all guests at the accommodation will be able bodied and 
readily able to evacuate the site quickly in the case of emergency. 

• The basis upon which this assumption is made has not been explained. It presupposes that the 
developer will impose a discriminatory policy of only accepting able bodied persons as guests. 

• In addition, the logic underpinning this assumption runs directly contrary to the objectives of the fire 
safety standards (which are actually quoted in the report). They read: 

Tourists staying in tourist accommodation have been known to evacuate late or travel 
down inappropriate roads with fatal results. A better strategy may either be staying 
within a resilient building as a refuge or having coordinated escorted evacuation. In some 
cases, the attraction of the site as a bushfire setting conflicts with the need for adequate 
APZs, however this should not lead to a lower standard of construction or unsuitable 
access.   

In this case, the Proposed Development: 

 

1 Botany Bay City Council v Pet Carriers International Pty Limited [2013] NSWLEC 147 at [25]. 
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(a) seeks to adhere to a lower fire safety standard based on a proposed discriminatory guest 
admission procedures and faulty assumptions as to the likely behaviour of able-bodied guests in 
an emergency; and 

(b) proposes cabins have been deliberately sited close to heavily forested areas (in keeping with 
their proposed use as eco-tourist facilities). This means that the fire hazards are far more than 
theoretical. 

The Objectors understand that the Rural Fire Service (RFS) was initially unwilling to provide a Bush Fire Safety 
Authority (BFSA) for the Proposed Development but was persuaded to do so on the basis of the faulty (or 
discriminatory) assumption outlined above. 

There is nothing in the integrated development procedures contained in the Environmental Planning and 
Assessment Act 1979 which restricts a consent authority from refusing a development application on bushfire 
risk grounds merely because the RFS has issued a BFSA (unlike, say, development subject to a heritage approval 
which cannot be refused on heritage grounds). 

Here, the bushfire risk is self-evidently high and the performance-based solution, which relies on the occupants 
of the cabins being able bodied person and able to run from fire, is based on inherently uncertain assumptions 
and is arguably discriminatory.  

The high level of bushfire risk provides a compelling reason for Council to exercise its discretion to refuse to 
approve the Proposed Development. 

3.3 Cumulative Assessment Objection 

A key deficiency in the assessment undertaken for the Proposed Development is that it only assesses the 
impacts of the 4 cabins which are the subject of this particular application. 

However, the development site: 

(a) also contains an existing approved detached dual occupancy; and 

(b) was until recently available for rent on the usual short-term accommodation websites. The “Art 
Studio” was tenanted and the “The Barn” was rented and marketed by the Applicants on social media 
and on the Byron Bay Luxury Accommodation website. 

The use of the development site for accommodation purposes should not be assessed and approved on a 
piecemeal basis with every incremental addition to the site viewed in isolation.  

That is, the Proposed Development should not be assessment merely as a 4 cabin eco-tourist facility, but as an 
expansion of an existing accommodation business. This is particularly important on a sensitive site of special 
ecological value.  As far as we are aware, no independent environmental or ecological studies have been 
performed. 

We are also instructed that the development site is currently serviced by a low quality and unsafe road which is 
unsuitable for the generated by the Proposed Development and completely unsuitable for the cumulative 
traffic generated at the site. 

4 Conclusion 

In circumstances where the Proposed Development, viewed objectively: 
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1) Images showing Applicants and Guests using water skis and wake boards on Simpsons 
Creek classified as a Marine Park and zoned 7a-‘Wetlands Zone’. 
 
Nov 2020 Water skiing   Jan 2021 – Jumping off banks wakeboarding 

 
 
Oct 2020 Guests and Applicants using power boats on Simpson’s Creek 

 
SOURCE: @riverhawkranch Social Media Images  
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3) Unauthorised Structure 1 – Cabin adjacent to Simpsons Creek (classified as a Marine 
Park and zoned 7a-‘Wetlands Zone’) 
 
This building looks the same as the cabins proposed in the DA, including a car port and deck.  
Built late 2019, without approval and despite existing orders from 2017 requesting the other 
unauthorised riverside structures in this area to be removed.  Is this yet another 
accommodation offering in addition to the 4 cabins proposed in the DA? 
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4) Unauthorised Structure 2 – Composting Toilet on Simpsons Creek (classified as a Marine 
Park and zoned 7a-‘Wetlands Zone’)  
 
This image shows the toilet being decorated earlier this year despite Compliance Orders for 
removal in place since 2017. 
 

 
 
 
SOURCE: @riverhawkranch Social Media Images showing unauthorised dwellings (4 in total) along the banks of Simpson’s Creek. 
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5) Unauthorised Structure 3– Large Platforms built along and over the edge of Simpsons 
Creek 

Compliance Orders for removal of these structures have been in place since 2017.  Both 
platforms now appear double the size shown in these images and ornate railings have been 
installed.  These have been used for numerous Commercial Events.    
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6) Unauthorised Structure 4 – Second Large Platform built along the edge of Simpsons 
Creek 

Compliance Orders for removal of these structures have been in place since 2017.  Both 
platforms now appear double the size shown in these images and ornate railings have been 
installed.  These have been used for numerous Commercial Events.    

 

 
 
 
 
 
SOURCES: Real Living Australia https://www.pressreader.com/australia/real-living-australia/20190624/282097753212680 
                   We Are Pampa Journal https://journal.pampa.com.au/mi-casa-kimberly-amos/ 



Tandys Lane Community Petition Images  August 2021 

 
 

Page 7/10 

 

7) Unauthorised Structure 5 – The Airstream  

This was relocated from @atlanticbyron bay last month and placed under a fixed structure 
and with a paved outdoor area.   Is this yet another accommodation offering in addition to 
the four proposed cabins? 

 

August 2021 

 
 
SOURCE: @riverhawkranch Social Media Images. 
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‘The Airstream’ when at @atlanticbyronbay used as an Example of “Upcoming 
Accommodation” posted in January 2019- Cabins & a canoe available soon  

 
 
 
SOURCE: @atlanticbyronbay Social Media Images. 
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8) Social Media Images showing “The Barn” (previously the piggery) available for rent , 
despite the DA prohibiting this use 
 
August 2020 

 
 

April 2020 

 
 
SOURCE: @riverhawkranch Social Media Images. 
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9) Social Media Image showing “The Makery” (authorised as an Art Studio) set up for 
Guests  
 
 

 
 
 


